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FOREWORD. 


• . Tiikse pages are the outcome of a Course ofc Lectures 
delivered to tfie Studeyts of Law in tlie University of 
Cidcut*ta in the beginiiing of the i^ear. Attempt has been 
made to make them useful to'the profession by referring to 
some three thousand reported cases, too many, however, to 
Be reconciled with one another in support of a particular 
ppint. An elaborate index has also been added to make tlie 

book useful to.thc public and esnecially to t4ie busy lawyers. 

• • > 

With regard to iLecture*^!, CcJinputsory §!iles for arrears 
of Piiblic Demands in* Bengal, o«e word:qf explanation may 
be liecesBary. The law in force is Act I (B.C.)^f*l895 ; 'but 
Ac4 III (B.C.) o£ 19 13* has been passed to repeal ’that Act, 
though it has not as ygt come into force, preliminarx’ notifi- 
cation in the Calcutta Gazette not having beey made by the 
Loeal Govesninent. Lecture XI, however, has been based 
mainly on Act lU (B.C.) of 1913 in anticipation of the 
notification. ... * 

My humble thank^s are due to those siuthors whom I 
had occasion to consult fjoin tii'ie to time, and to whom 1 
have referred in foot-notes.* 

Calcutta : 

• • 

December 31, 1914. 
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Compulsory Sales in British 'India 




COMPaSORY SALES 

* 

BRITISH INDIA. 

LECTURE I. 

• Introductiorv-Geperal PnnciiJles. 

A ‘'Sale” is a transfor of ownership of properly from jts owner 
lo another in exchan oo for a fixed price wliieh is money and is thus 
distinguished from an Exchange'* which includes tho notion of 
money.^ A is either Voluntary or involuntary. A Voluntary 
Sale'' is a transfer effected^ by the ou'ner of tho property, with hU free 
(vnaeni in favour of anoiT/(‘A’ jxu’son cho.sen by himself and on t(3rms 
nuUiiaifj/ agreed, tlio price being imnn^^iiately * paid, yr prioniisod 
or jnirt paid and part promised.^ An ‘vTiivokyitary or “('ompiil- 
sory ” sale 4s a transfer elTecied without any contract wit>l the 
real owner of the property, byt by (hurt which, acting under siaf aitfrj/ 
poirer conferred on it, represents tho owner, and, aci'ingas the vendor, 
transfers his property to another without Ins consent and irrespective 
of his willingness or uiiwillingnes.s to part witli it ; the imfchaser, 
the yvWcc and Ihc ^ec/u.9*of .siilo are determined without his consent 
or approval and witliout any I'eFereiice to him and even in the 
teeth of his opposition : — in case.^ of» lands required lor public 
purposes by merely ujferuuj the owner the market-value ol; the lands 
taken, togetlier with 15 p.c, on thd market- value cogsideratioii 
of the compulsory nature of the acquisiticM and in other cases by 
open competition among ^tlie bidders at* an auction in which the 
public are invited to bid.^ • * 

But all sakis, effected., by Court or by [)rivate persons wfth or 
without the intervention of Court but without the owner's consent, are 
not necessarily compulsory sales. Indeed, there is n^f real distinction 

1. S. 118 T. P. Act IV of 1882 ; wee 2. S, 54 T. 1‘. Act I.V of 1882 ; S«. 77, 
Queen* V. Appava 9 Mad. Ill ; Jvedar 78 L C. Act IX of 1872. 

. Nath V. Emperor 30 Cal, 9^1 ; 7 C. W. • 3. S. 23 h. A. Act I of 1894 ; Haro.la 

N. 70 1 ; Madhavrao v. Kushihai3l liom. Kanta v. Cliunder Kaufa 29 Cal. 082 : 
287. ♦ 0 C- W. N. 70G, 
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voluntary. 
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not a com- 
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f 

sALV’s 


.’TITUIC L l)eUv(H‘ii tliP sale wiiich takv4 place i!\ execution ot n nion<.‘y-(.l(‘ct*ec 
and the sale which takes f>luc(3 in execution of a mortg{i(;e-tl(>cre<‘ 
by reason of the order for sale In the one ‘being distinct from 
the decree, and in tke other being part of the decree itself.* tl?iit 
a sale, effected by a inortgagce of ' the mortgaged ‘property, either 
in execution' of a mortgage-decree through Court under 0. 3i, r.r. o 
andS, C. P. C. Act V of 1908, or under S. CD T. P. Act I V of 
1882 and Ss. (>-l9 of the Trustees" and Mortgagees’ *Act XXV^llI 
of ISdt) without tlie intervention of the O-ourt, both being founded 
on the ben or charge on the premises created by* the contract of 
mortgage, cannot properhf be regarded as a coinpnlsor// sale, for 
in a mor/gage the interest created by the mortgagor in favour of 
the mortgagee is the right without the concurrence of the mortgagor 
to cause the mortgaged pro[)eiptj to bo sold wliich is one of the 
species of jra'ct in re aUena or estates carved out of the full ownership 
of the ‘property, tl^3 mortgagee ^having, the legal estate and the 
mortgagor merely the equitable estate iir tlu? mortgag(Ml preiuises. 
The right of sale is one af the component rights of ownership ami 
may be parted with separately in order thus to (nld security to a 
pers?jnal obligation. When so parted with, it is » riglit of pledge 
=\^hich may bo defined as a right in rem reali/aiblo by sale given 
to a creditor by way of accessory security to aright in per.^onam} 
Similtu'ly, the sale by the pawnee in exorcise of his right, on 
default of the pawner to p<n'form tlie contract within the sti|)ulated 
time, to sell tlie thing pledged on giving tl'.e pawnor reasonable notice 
of the sale, being bused (ui an im|died contract, is not a co)npnlsorj/ 
sale ® “ A contract of pledge cmrrios with it the iin|>licatioii that the 

security may be made available to satisfy tlie obligation and onaliles 
the pledgee i/i .nossqssion (though ho has not the general property iin 
the tiling pledged but a special pro[)erty only) to sell on default in 
jiayment and after notice to the pledger, uUhongh the pledger may re- 
deem at any iVioment up to sale.”^ An*express contn\ct is proved hy 
direct evidence ; an 'implied contract hy circumstantial evidence. 


4. Mukhoda Dani v, Gopal Chunder 
Cal. 7'M ; 3 C. W. N, 7t>6; Kudra- 

tuliuh V. Kubra Begam 23 All. 2a ; 
Kaun«illa v. Chivnder Sen 22 All. 377 ; 

f' 

Sliivlrtl V. Shambliu Praaad 29 Bom. 435. 

5, Hojland’w Jurisprudence 152. See 
Uopal V. Par«iotaui 5 All. 121; Slieora* 


tan V. Mabipal 7 All. 258 ; Daya Chand 
V. Hem Chand 1 Bom. 515. 

6. S. 176 I. C. Act IX of 1872: 

7. Per Cotton, L. .1., in Exparte Official 
Ueceiver ; hi re Morritt (1886) 18 Q. B. 
222 at p. 232, 
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* 

tint whether the contract is proved l^y ovjdeiice 4lireet or circunistantiaK 
{li(‘*leoal conse(juence resulting from the l)reach of it must be the 
‘‘ I c{?i'mot think there can be any ditfercnce as to the con- 

1 I * * , 

scMjaence resultiuo- from a breacli of contract by reason of that 
coiftract heino' either express or implied.'’'® ^ 

The safes by .persons having a (ihjirf((^ on imniovcahle pro[>erty 
oF, another under S. 100 T.P. Act IV of 188*2 or a lien on th(i 
aoods in their possession, such us a seller for the,iin|)aid pureliasc- 
money nnder* S. 107, a tinder of goods for Iiis lawful eharges 
under section IGl), or. a bailee for Jiis duos under Ss. *170, 171, 
L C. Act IX, of l872, are based oq similar contracts. i 

Nor, are the sabvs eflxaited I'y limited 4 )r apparent owners to 
[)ass the interests of p(‘rsons having present, future or cf)ntingcnt 
interest in the properties sold without the latter's consent or approval, 
(‘om|)iilsorY sales. Thus, the sales by a Hindu widow for religious 
or charitable purposes and for legal necessity, l)y a Mitaksbara 
father for his own dej)t^, provided they aredlroe from any taint of 
ifumorallty, by a managJn* of .a Mitakslmra ^family for family 
uocessity, by a natural guardian for^tho bertefit of the mmor, 'by an 
executor authomzed by the terms of the will Tor administraiioii of 
the estate of the dbeeased, bv the Mutwallee for necessity and with 
the permission of the Ki/i under the Mahomedan rogimo hut now 
of the Civil Court of superior jurisdiction in the district,®’ are not 
i‘())iipulsort/ sales, for in tliese sales the terni^ of the sales are ^settled 
by e.i^press cnitnid wjth the ven lors^ i,e.^ the persons who for tlie 
time fully represdai the esfale, and. if the alleged circiimstancos exist 
or it the purcliiisers, after using reasonable cane to ascertain the 
existence of such circumstances, act’ in* good faith, their titUi is not 
affected. 

Similarly, the sales by a certificated {guardian* of u Ininbr, by an 
executor, if restricted l)y the terms of thc^will, by an administrator, 
by a receiver or by an assignee in bankruptcy or insolvency, are not 
strictly cooipifhor/f .sales, forTliougli they are inade witli tlio pre^yieus 
sanction of tlicTJourt Jind are sul;ject to its ap[)rovaI, they are really 
sales by de facto owners who, to all intents and |>urposos, fully repre- 
semt, for the time being, the real owners. • 

vS. Ver Lord Ten tcrUeu, C. J, in Mar- 0. W. N. l.^S ; Nimai Chand v. Golam 

t 

/eiti V. William!} (1830; 1. B? & Ad. 115 tHoesein 37 Cal. I7l* ; in rc Halima 
V‘ 1^3. Khatuii 37 Cal. 870. 

If. Bluunn Churn v. Abdul K.^ibecr 3 10. S. 38 T, F, Act JV of 
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CorniiulRor-y 
Sale defuied. 


Nor, can ii pre-omiilion siv^o l»e properly called a compulsor// sale. 
The riglit of pre-oniptioii, f^^nnded on the inconvenience arising froui 
the introduction of strangers as co-sharers qn mifniite divisions and siib- 
divisions of an ancestral propendy of a Malioincdan family, is a rij^ht 
which the owner of certain iinnu)veal)Ic property p/)si?esses as such 
for the quiet enjoyinont of that iinrnoveahle propeVty, to acquire, by 
compulsory purchase, immoveable proi)erty of another in preference 
to all others oir tender of the pritaj agreed upond^ It was an 
institution known to Uoman Law and sanctioned by the obligatory 
relation , between the vendor atid a person determined, binding the 
^vendor to sell to that person if ke otl'ered as good condition as the 
intended vendeed^ I tbs a right to step into the shoes of a less 
qualified 'vendee or transferee, “ a mere right of repurchase not from 
the vendor I)nt from the vendee who is treated for all intents and 
purposes as tin? full owner of tlie ju'operty which is the subject mat- 
ter of that ri^ht,’’*^ The sale is therefore not forced opon an unwil- 
ling vendor; indeed 'the price tin* ler/:u are determined by a 
contract witlf /dm*: it is . niendy the aiih.^titution of one |)arcliaser 
(or another. 

* Nor, can the sale be strictly called a com])ii[sory stile which is 
ofixeted in enforcement of any equitableg’ight. Thus, when the trans- 
feree of immoveable property makes any improvement on the property, 
believing in good faith that he is absolutey entitled thereto and 
he is febibsequently evicted therefrom by any person having a betttM* 
title, the transferee has a right to require 'the persdn causing the 
eviction to sell his interest in the property^ to the transfciree at the thou 
market value theiWf, irrespective of such improvement, for though 
the ..sale is forced upon airunvvilling vendor, it stanils on the same 
footing as a sale in enforcement of a contract of saled* 

A “ Compulsory Sale ” then is a sale which k forced upon an 
unwilling vendin’ and in wliich neither the, is a man of /u> 
choice nor tlje^7<?cm.s of the sale includiitg the price a^e fixed by any 
contract with liirn^ the sale l)eing orderetkby Court, conducted by its 
officer and subject to its approval before being treateil as final ; the 


11. Sir Rohinil Wilaon’« Anglo Muham- 

inadau I^w 75 ; Oobiud Dayal v. Inaya- 
tullab 7 AU. 775. r 

12. Poi llolway, in Ibrahim v. Muni 
Miv b Mh<1 U 0. 20. 


Per Peacock, ( 1 . J., in Koodratoolah 
V. Moliini 13 W. K. 21 K. B. ; 4 ll L. ft, 
K. B. ; see aliso Abdur Kazzai^ v. 
MuiuUz fhiyain 2.1 All. ;>M. 

11. -S. 51 T. V, Act IV of 1882. 
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r^vner's riglit is confined merely to iho ^Mile-proceeds \\\nl to hiive the 
s'lle *set aside on the ground thdt the purclmser is a person disqualified 
in h«y or on £tie gPornuJ tliat the Coiir^ had no jurisdiction to order 
sale, or on the ground of any irregularity or fraud in publishing or 
<'onf1iicting th^ sale, providf3d that in ilie last casA he had sustained 
substantial injury 4)y r^^ason of such iyrcgVihirity or fraud and also 
(0 recover damages, if any, sustained by him either on the re-sale on 
account of the purchaser’s default or on any other ground. 

But althougli a sale may have all the appearance of a compulsory 
•.sale, it may he, in its e8.senco, when stripped off all disguises'; a ])rivate 
alienation, a f/audnlent use of the farovisions. of th^ statute for effect- 
ing a Fraudulent purpose, as when a* sale is hjjonght about by fraud 
^)r breach of duty. Thu.s, where the |)urehaser was settled from before 
the sale and the price was also fixed beforehand which was put so 
high as to make it praeticaljy sure that no stranger would offer a bid 
to that extent, while there was further a secret arrangement between 
ilie owner and the purchaser v|hmh was a device, rt part of the 
machinery, as it were, to effect a fraud as to the nu^de in which 

t • 

nmler-leasos wore to bo rid of ^and th« profits of tho trankiction 
were to be divided, tlic sale was in §ubstaiico a pVivate transfer under 
])re-arrangcd conditions to a purchaser who was a party to the 
arrangeiuent. Such a fictitibus sale will not clothe a purchaser with 
a statutory title created in a coinjiulsory salod® Sintilarly, where a 
decree-holder in collusion with a purchased a tenure 

in execution o,f a fraudulent decree against the latter, it was held that 
what the Court purported t(\ sell was nothing more than the henami 
interest ami the. title of the true owner was not affected by the sale 
iiiidet order ot the Court, unless ho \v<ns’ estopped from denying the 
aiitliority of his beiiaindar to deal wjth itd'* So, at a sale’ for 
arrears of revenue under the B. L R. S, Act Xi of -13,59, • although 
the tJollcctor is bound to sell to the highest bidder, even if he be the 
person in arrear and tl>e default has been purposely made,'^ the 
purchaser, will not acf|uire tlie estate free from incuinfirances aj the 
time of saled* 'Nor, can 6ne of the defaulters purchasing a tenure 

ir>. Hfireodra. Lall v. Salinuillah 12 817; 6 C, L. J. 17. 

0, L. J, 336 ; Sidhee Nazur Ally v. 17. Cornell v. Ifody IVa 8 W. K. 

l>ojoodhyarain 10 Moo. 540 ; 5 W. R. 83 372 ; Neyimtri v. Muzuffur 11 W. R. 

C. ; Sree Nath v. Hur Nath W. U. 265 ; Doorga Sing v. Sheo Persad 10 
• ; 9 R. L. H. 220. * * » Cal. 194. 

10. Arnmda Pershad v. Prasannamoyi 18. Gonesh Reread v. Hrij Behary I. 

34 1. A. 138 ; 34 Cal. 711 ; 11. C. W. N. C. L. J. 565. 
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LKCirkE I. 


DilTerfiit 

of 

compulsory 

Haletiy: 


i. Sales for 
public pur- 
poses. 


at ii sale for iirroars of renf under Reo;. VITI of 1819 or B, T. Aci 
VII [ of LSS.”) avoid incumWancesd^ Nor, can a mortgagor nr a 
mortgagee in pOvSsession of "the ^mortgaged property bc^ng bound to 
pay rent and revenue under Ss. 65 and 7t> P. Act IV of 1882 
respectively, get rid'tof tho other’s right by a purchase at, the side.. 

4' V C 

brought about by non-payment of rent or revenue.?^ 

Speaking broadly, compulsory sales in British India may • be 
divided into two* princijial cla.sses ; viz., exocutiv^^ and judicial sales. 
The executive sales are generally summary sales carried on liy tho 
Collectors* for piil)lic or fiscal purposes; tho ’ judicial salo.s arc sah‘s 
I, directed by Civil Courts in execution of decrees or ordecs to satisfy 
the chums of private individuals. 

f 

“ The advantage to the community outweighs the injury to the 
individtiah’’ Hence, the soycreign [lower of every state having 
rt'gard to proper safe-guards for tho protection of [)iivate interests, 
lias aulhprity*to appropriate lands belongipg to private individuals, 
situate within tho limits of its tervitoriaBjuVi.sdiclioii, for the^ public 
safety ju* ut\li.ty or for projfioting important imhlic interests of such 
paramount importumje that private interests may jusjifialdy he suhor- 
diriabd, for it is ‘‘better that an individual shouhl sutler an injury 
than that the public shouM suft‘er‘»an iucionvenienco.’'^^ The right to 
compensation js the sole remedy of the lan<I-owner and he has no op- 
tion to repmliate this right to compensation and to recover the land.^'^ 
But f^uch an arbitrary exercise of power is indulged with caution, 
so as not to interfere wiih .security in tiu}’ enjoyment of private 
property, nor to sacrifice jirivate interesis to a greater extent tban is 
al).solutely nece.ssary to secure? a public object of ailoqnate importance, 
nor, is' it deemed poliiic to confiscate private property for public 
pnrpo.ses ^witjiout paying the * owner comfiensation for ‘'injury 


19. Syed Nawab Ali v. Homan ta 

Kumari 8 C. W. N. 117 ; Mafizuddiii 

V. Korbad Ali 3l"Cal m ; 8 W. N. 

* « 

IU>; Fakir Chunder v. Ham Kumar 31 

1. A. 195 ‘ 31 Cal. 901 ; 8 C. W. N. 721, 

20. Sanagapally v. Intoory 2(5 Mad. 
3S5 5 Jayanti v. Ycrubandi 7 Mad. Ill ; 
Kalappa v, Sluvaya 20 Bom. 492. 

21. Per Grove, J., in Hen wood v. 
Harrison (1872) L. K. 7 C. P. OOb at 
p, 013. 


22. Per Ashhurst, J., in Rus-sel v. 
Mayor of Devon (1788) 1 Term, Hep. 673. 

23. Per (/aim. L. (?., in Tiverton and 
N, D.* Hail Co. v. DooBcmore (1881) 
9 App. Ca«. 480 at p. 491 ; 53 L. J. 
(/h. 812; Bhandi Singli v. Hamadliin 
Hai 10 C. IV. N. 991 ; 2 C. 1. J. 359 ; 
B. I. S. N. Co. V. Sec. of State .38 Cal. 
230 D15C. W. N. 87; 12 0. L J. 505 ; 
MimtliaravacU' v. See. of Slate 27 Mad. 
535. 
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I)y what is logalizujl by the t^gislatiiro/' Thus, when- 
<..v(‘r if appoitfs to tlie Local Governnicr.t that any particular land 
ir I’cqnirod for a ;iiuli)lic .purpose <Jr for a coni[)an 3 % a declaration 
U) that effect shall bo made and published in ^the Official Gazette 
Stating tfie,|)Ui7ose for which Iceland is reyjuired.-*^ The declaration 
idiall he conclusive evidence that the» land is needed, for a public 
purpose or for a company as the cas(3 may be and S. Oof the 
Act constitntps tbl3 (.Jovernment, as the custodiah of the public 
interests, the solo judge •of whotbor the land is required for the 
construction of same work, not injcessarily of a permanent character, 
which is likely to be conducive to\tlic promotion of public health, 
silcty, convenience or education, and it is not com[>etent to tlie* 
(\)urt to assume jurisdiction to impose restrictions on what is left 
to the absolute discretion of the Local Govern inent and to say that 
ihe acajuisitjon has been nUra rires^^'^ provided only that the land is 
taken bonafide with tlie obi(‘ct of using it for a public purpose ‘‘ and 

* I I 

not foe any sinister or collateral purpose,” 

• t 

Similar to this, is the right of the* Jandlord on the certificate 
of the GoIIeetc\r and on making full compensation to the tenant 
to acquire a boiling or part thereof “for some reasonable •and 
sufficient purpose liaving relation to’tho good of the holding or of the 
estate in whicli it is comprised, including the use of •the ground as 
l)uildiMg ground or . for any religious, educational or charitable 
jairpose.” 

* ■* 

The right of the creHUor to . sell his ilehtor's ])roperty for the 
realization of his, duos is a very ancient uight existing from the re- 
motest time in the jiiiisprndence of Ml vVuions, ancient and npodern. 
Thus, Brihaspati says : — “ AVhen the debt is doul)lod by the inteVest 
and the debtor is either dead or has ahscondeck, the creeJitor may 
aitacli his pledge or the del)tor’s chattle and sell it before witnesses ; 
OT having appraised it in assembly of good men, he may keep it 
ten days, after which having received tlie amount of* his debt he 


21. Hl.ickbtiru, J., in Queen v. Lord 
Mayor of Loudon (1867) L, li. 2 Q. B. 
2i>2 ; Kamii-d Dcbi v, Piainatha Nath 
H9 Cal. ^13; 13 C. L J. 597; 10 Ind. Ca*^. 
'191. . 

25. S. 6 L. A. Act 1. Of LS94. 

26. Ham (Chandra v. Ahmedabad Mu- 
ukijndily 24 t’om. CCO. 


27. K/j'!* y. Sec. of State 30 Cal. .36 ; 
7 C. VV. N. 219 ; Ko/dni Nath v. Coll, of 
Dacca 11 (4. L. J. 6 1:1. 

28. Per Lord (hanworth,^ L. C., in S, 
^^aud D. Rail k C<>. v. Brown (I860) 9 >f. 

I>. CilB, 24rJ, 

29. S. 81 B. T. Act \'n] of 1885. 
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8 ^ OOMH^LSOHY SALES 

# 

must reliiH-juish the I)alaiH;f, i( tlierejie tuiy WlioiHhe piuvnrr 

is missing let the creJitnr produeo his pletlge l)et*oro the king; .ii 
may then be soIJ with his perirtission/^^- , « ♦ 

The only way vjf compelling satisfaction of a .pnig\nent-deht,, 

:nown to the early Homa'a law, was k) seize the ilel*)tor ’as a slave, 

« « ' # 

lie oxeontioh, tliougli an act of private vengeance, was regnlujcd 
ind controlled bv tlie Prajtor, The first attempt of the Prajtor to 
j;et directly at the debtor's property was in the of those tlial 
'raiidiilently evaded the pro(;pss of the (lourt and his mode of 
)roceduVe was by making the debtor a hankru[)t (vliicli (Mitailed tlie 
OSS of his political fights, the* debtor becoming infamous. At 
ength, hi the time of the Emperor iVntoninus Tins, judgment- 
debts were enforced directly by the seizure and sale of the debtor’s 
goods by public officials.®^ 

When any person in British India has obtained a decree or order 
for payrhentbf money, including u decrfe#for the balance due on a 
mortgage against another tor any *;lebt, demand, rent, damages or 
costs, the artiount can h6 recovered by attachment and sale of the 

property oftho pers6n against whom the decree has been passed,®'^ 

•• *> 

^ Whenever in a suit for partition, it appears to’ the Court that a 

partition of the. property cannot be made without destroying its 
intrinsic value and that a sale of the property and distribution of the 
proceeds will be more beneficial to the sliareholders than a division, 
the Court may direct a sale of the jiroperty or a portion thereof.^® 
It is an absolute power of sale (5n the request of any body, provided 
the Court is satisfied thaCit would be more beneficifJ for the parties 

« r 

intcreeted than a division.” But the benefit must be of a pecu- 
niary and not of a merely seiitiinontal character, and when it appears 
tliat a vindicHve fediing ha^ brooglit about the action, a sale will bo 
refused,^® In a suit for« partition of the family-dwelling-house, 
if the plaintiff is a transferee of a portion and stranger to the family, 
and cany member of the family undertake to buy such share at a 
valuation made by the Court, the Court shall direct the sale of such 

30. 1 Cole, Diy p. 141, Book I. Ch. 33. Ss. 2 and 9 Bartition Aot IV of 

Ills. 5 cl 122. 1803. 

31. Hunter's Itoman Law, Book IV* 34j Per .Jcssel, M. R., in Drink-water 

pt. in. • V. Ratcliffe (1,875) L. 11. 20 Eq. .'>28. 

32. S. 36.0. 21,r. 30, 0. 34r. 6 0. P. 35. Sa.vton v. Bartley {1879} 27 VV. 

0. Act V of 1908. R. 01.5; 48 L. J. (Jli, 519. 
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shani to ftiich sliaroliolilcr.^*' ln<l(HM.!, ij, 'is ino([iiital)le to ]HManit a 
‘ inwigoi’to iii(ru<lc biuisell! u|^mi the privacy ol‘ a joint fainily-i’csi- 
liV-nyC) more' fairticnlarly vvlion, as Jiappens in many insfaiua^s, a. 
stran^or is actualpil f>y’inotiv(‘s ol‘ eninily.^^ 

^riie iiypce.ssitv for spcciiy rcali/ation oC rovonuo reejuiros 

lliat the (Jollertor of royenno sliouhl be.arnn tl vvitli snimnnrv power 
to. recover the (lovernmeiit dnes from tlie persoin lial)le to |)av them. 
The relation between the (jroYernment ami the hohler.sol: estates pavim.- 
jrvenne, sta mis on an ennreiy ditVerent footing from that on whieli 
the relatioji between creditors and debtors is based.®* Aecordinglv, 
when the Government revenue, ^yhetlnu’ land t:*s:, income tax or 
any othm" tax is in .arrear, the Collector is autJiorized to rcaliz(‘ the 
money by summary sale of tlie estate in arrear or any |)r()*pertv of 
ttn^ defaulter. Similarly, if the lax, ex|)enses or ebargass r(‘co\cr;tldo 
mnler the B. M. Act Iff (B./!.)of 18^4 is due i/i respect of any 
holding froih its owner, and if lh(‘ owner, is unknown or the owner- 
siiip thereof is disputed, jhf* Comi:«issioners niay, iimho* S. bdl of the 

Act, alier giving profxn’ notice, smmnarily^sell sucji hobhtig, 

$ 

When a certitleai<' of tlie amounts of any public demanyls lias bemi 
made by a Cintifieate Ollitan* ami sm'ved on tlie person in ana\‘U> Hie 
certitieate umh‘r Ihe P. 1 ). U. Act Jil (B. C ) of 1918 lias tin' forev.^ 
and tdlect of a decree ami, if not cancelled, biml^ liis immoveable 
jirojjerty, situated wiibiii the jmisd id ion of the Ilisirict ( -ollecdor 
in the same manner ami with like elTiMjt, as if such immovea])l(^* j>ro- 
pmty had becM attaclu'i!* nmler tlie (dvil Procedure (aele, ami it ir.ay 
b(‘ enforcctl ami executed ds a ilderec^ for momw by the sale of the 
|)rop('rty/^’ Simikirly, arrear of rent ilue to a landlord, if autliorizeil 
by the Local GG^(‘rnment, may be reecAx'red by tlie same suiftmary 
pruccalnre,'^^’ 

In Bengal, when the rent of a Putni Tialiik or other sabaible ten- 
ure or umler-teiiure for the exjiired or tlni (•urrent year is due to the 
/emimlar or proprietor umleiYlirect engagement with the# Govenimcnt, 
ii\ whose iianuMs registered under the jj. R., Aoi N^IT (B. (\) of f87<i 


bF' TrnK 


iv. 8a]os f')i' 
ai't’ear-H <»f’ 
re von I JO. 


V. .S i!o>! lor 
fii’i'ears of 

public (le- 
lUitiid.s. 


vi. Sale?' for 
HMTirfl of 
rout. 


'bb S. 4 I’artitioii Act IV of 1S9‘b 
^>7- Kishit’odc (’lunidor v. Sjirodii 
Prasad 12 C. L. fri:, ; Debendra Natb 
V. llaiiflas 15 C. W. N. 552 ; IM C. L. J. 

o8. Mahomed Jail v. (langa Piishuii 
38 1. A, 80 : 38 Cal. 537: 15 C. W. N. 


413; 13 C. L. .). 525; Jogondra Molran 
V. Uma Nath 35 Cal. iVjO ; 12 ( \V. N. 
010 ; 8 C. C. ,1. n. 

39. Nanda Kumar V. Ajotlhya Saha 1 1 
(?. L. J. 292. 

10. S. 158A r.'PAel Vlll of 1885. 
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COMIM-LSOKY SALESf 


LECTnnK I 


Tii. ^1«« 
by (lietrefli. 


and whose rl^lO of sfdlino or hriiioino* to sale for the arrear of rent 
has been specially reserved by stipulatloVi in the engagements inter- 
changed on the creation of thf tenure or nndor-tennrc’?', or who Jias 
acquired the right of causing such sale to he made under any sum- 
mary process authorized by law, the Oollector of Laqd Kcvenu^y is 
authorized, under certain conditions, to recovj;,*!' the amount of the 
arrear by summary sale of the taluk in the months of Jaista and 
Kartick respectively.*^ 

Distress is a summary remedy by which a person^ in ojalor to 
minister redress to himself is entitled wi^h^)ut^Iegal process to take 
*into his possession t*ho personal chatd(d of another person,, to be Indd as 
a pledge to compel tiie Vatisfaction of a debt or demand or the pay- 
ment of* damages or the performance of a (hity. It enables the 
landlord to secure the payment of rent due to him by seizing the 
crops standing upon the premises, in res[)ect of which Ihe rent is due, 
and the executive and other public bodies to enforce the payuiont of 
fin (is and penalties and rates and ta»es and 'the (jourt to comprd the 
performance ♦ of a, legal obligation. Thus, when the rent of a 
holding has* not been ddo For njore than a year and no security lias 
been^accepted therefor by the landlord it may be recovered by dis- 
training the crops standing on tli(3 holding.*- Wlidn a fine has been 
imposed for an pftetice, or for contimfpt or for any otlier reason, or 
when a bond has h(‘en forfeited, the Oourt can realiz(‘ tlie fine or 
forfeiture by attaohimmt and sale of tlic fU’Operties of the fxnson 
who has been (iikmI or whose bond has beem forfeited. Distress 
is a device made by the Lf'gislatirre to enable a Court, as ancillary 
to its jurisdiction, do enforce its own orders. Thus, when the Court 
has o«*dered the atteiKlanco, Qf *a person, either as an accused person 
or as a witness, and the p(»i’son^ has absconded, it may order the 
attachiiKuit o‘f iiis moveabl(*s to enforce his attendance, and (hen if ho 
do not appear, it cun sell the attached property.** Again, wlien the 
Court has passed a decrc^e for spc^cific* moveable or for specific 
performance of a con{Tact, or for restitution of conjugw! rights, or for 


41. B. 9 Ut'K. VIIJ of 1819, S. 2 Reg. 
1. of 1820. 

42. Ss. 121---142 K T. Act VTll of 
1885 j Sh. 112—14,5 Rent Recovery Act 
X of 1859; B«. 129-148 N. W. R- 
Teiiftncy Act XII of 1881 ; Ss. 72— 107 
OudhRent Act XXII of 1886. 


4 : 1 . Ss. 388, 387, 514, 547 Cr. R C. 
Act V of 1898 ; 0, 16 r.r. 10, 12, 13, 
16, 17 C. 1‘. < •. Act, V of 1908. 

44* Ss. 87, 88, 89 Cr. R C. V of 
1898 ; ().*l6cr.r. 12, 13, 17 C, R C* 
Act V of 1908. 
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* GENERAL PRINCIPLES. 

an injunction, juid the per^ion Mgainnt whom it has been passed l.RcrrHK I. 
has \vIirully,,^di.sol)(iyed, the decree may be exocnted by attachment 
and sale of liis propwrSy anil by pa}ing compensation to the [lersou 
aoorieved.^® 

'P'«n ^ 

As tfie,,ol)j(’<Lit of coinpnlsory sales is not to cause any peenniury Sales should 
loss to the owners but ‘to secine tlie be*st prices that cao/ be fairly ob- 
iilined for the properties, they are generally eftVeted by puidic auction 
ill wliicli the jiublil; are invited to hid, and condiict/'d by smdi persons 
as the (loiirt may ;» With the same object in view, the sale 
of a negotiable iiistrunient or a shuie*ol‘ a corporation may, he made 
ilirougii a broker.*® 

Although an officer having any statutory duty to [lerform in (^,urt’fldutv 
connection with the sale, is not answerable for any error, misstatement 

8cru[>ulouj<. 

or omission, unless the same has been made dishonestly, vet an inno» 

(jent person, should not l)e marie to suiter for it. Thus, the (lertificato 
Officer under the P.D.H, Act III (B. 0.) of 19 13 has authority to 
sell oaly so long as the •certilicAte remains unpaid, and upon the 
arrtRir being paid into the treasury, it* becomes the fitaiidA>ry duty 
of the Cullectoi; to enter satisfaction upon the» certi tirade under his 
hand and signatfire. ** It would he a singular result if a Cob^M^lor’s 
neglect of his statutory duty gave* him statutory [lower to sell* in 
execution the [property of a [leison who owed nothihg. to the (Tovern- 
inent.''*^ 

The Court is bound to take special care that there shall bo 
nothing in the eonditions'op in the. rejiresentations therein contained 
which by possijjility can • mislead a pujxdiaser. The ('oiirt is the 
vendor and it will not enforce a contract in its own favour of which 

• * t 

it would refuse execution if the vendor. were a private person. There 
must therefore be at least as much good faith, sho.wii towards the 
purchaser, and perhaps a little more than is required from ordinary 
’vendors out of Court, fiecanse a purchaser has a right to assume 
tliat the Coui*t will take very good care tliat there shall l)o nothing 
that can in ffny way ntislead him as to the title he is getting^*® 

45. O. 21 r. t. ?)\, 32 ; 0. 30 r. 2 C. 48. Per Cotton, L. ,1., in. re. KaniHter, 

P. C. Act V of 1908. Broad V. Munton (1*879) 12 Ch. D. 131 

4(i 0. 21 r. 76 C. P. C. Act V of 1908. at p. 150; Else v. Else (1872) 13 Eq. 

47. Alahonied Abdul Qai vf Gujraj 196 ; in re. Arnold (1880) 14 Ch. !>. 273 ; 

Sahai 20 I. A. 70 ; 20 Citl. 826. See also Malkai jun v. Narhan 27 1. A. 216 ; 

ilanakdhari v. Goswiin 37 Cal. 107 ; 13 Bom. 337; 5 C. W- N, 10 ; 10 Mad. L. 

CMV. N. 710 ; 11 C, L. J. 254. J; 368. 
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(^>MIMM#S011Y >AT;KH 
X 

oTi’KK 1. Tims, wliore a liicl was ina'le w'^tidor a n>isM[)])robension, eanse.(l by a 
‘ inisreprcstmbition of the awotioneoiMvlthin tho nioaaing^ of S, 18 cL 
(3) r. C. Act LX of 1872, and the |)iirclia.''rr, >;!> »se consent was’ so 
caused, had the lyx'ans of discovering the tnitfi with ordinjjfry 
diligence, tlie contract woiild not innh^r S. llh Exception, . have been 
voi(Jable, if\th<^ (pnestion liaM arisen betwe'en outsiders and if tlie 
Court bad no concern in tbe matter beyond the duty of exercising 
its jiulh'ial functions. But in a Court-sale that ‘exxjeption lias no 
ap|)lieati()iv it has been laid d(»wn ag,,:;: again that in sales 

under tlK: direction of tlie t*ourt, it is incnnibenl. on ilu‘ Court to be 
Scrupulous in the *^extreme and f\*iy careful to see tluit no taint or 
loiicli of fraud or decidt or misrepresentation is found in the comliK't 
of its ministers. The Court, it is sai«l, must at any rate not fall lielow 
ilu* standard of lionesly which it exacts from those on whom it has 
to pass judgment. The slightest suspiidhu of trickery oj’ unfairiH'ss 
must afr<;ct t^e honor of th(‘ ( loiirt and impair its usefulness, It 
would he disastrous, it would he al»Jolutely* shoekiug. if (he .Court 
were h) en|oree, ;1gainstCji purcliaser, misled by its duly accredited 
agrnts, a bargain so ijlusory and so uucoiiscientious as tliis.''^'* 

t ‘ ^ * 

^ B.Ij.U.S, A(!t XT of 1851^ /loos not sanction, and by plain 
im|)licali()n forluVIs, the sale of any estate which is not at the time 
in arrear of (Government rev(hiue. Thus, wh(‘re the Board of 
Heveivie sanctioi](*d a reduction of the revenue, annually })ayahl(^ 
tor 5 annas share of certain estate, hut tho Collei'toF erroneously 
entc'red in his hooks the ahaternent of icvenue as ap|)licahh' to 
another estatii and the I'esult was that tin; Colhadnr sold the (‘state 

« f 

for arvears of revenue, the* Judicial ComiiiiMee ol.'sevved “ In 
their opinion a stupid hlin!d(U', made hy the (J()llector or his stall: 
in lii> own hooks calinot dvi)rive the apiiellants of their right to 
claim and have (dlect give»n to the i)crmaneut abatement which was 
allowed hy tl^e Board of Uevenue in, March 1884. Tlie result is 
tliat ^ho wdiole ])roc(>eding.s of the ( 'ollector w ith a vicmv to the sale 
of 5 annas share w%‘r<‘ beyond Ids jurisilietion and are entitled to 
the pr()tecti(m given liy the Act in case.s wh(;re sale is autliori/ed, 
altliough it may b(‘ attended with some irregularity or illegalil.y.'^^^ 


U). Per LoiU Macuaghten, in Kala * 50. PalkisiKin v. .Siiiuwoa ‘25 I. A. 

Mea V. narporijik 00 I. A. 02 ; Oti (Jal. 151 ; 25 Ul 80J ; 2 C. ^V. N. 510, 

02:>; 10 (‘. ^V. N. 2Uy 0 C. L. J. 105. 



U\\SVA{.\1 PiaKriPLES; 


la 


Coii)i,'uliSorv >n]v is not, gil’oroed x^dioro i( may Ikj o[>[)ressive or 
uviy cause luyalsliip, injustice or uimeccssiiry trouble and vexation to 
i!if» owner. Thus, ilie .neco.^viary wearfn^j; ajiparel or siicli personal 
oriijjment.s, as in accordance with religious usage (*annol be parted 
‘with by any, \vc»i]ian, or the Uuls (jF arli/ains or the lious(vs and 
iii(j)Iemeni:s of linsbandr’y of an agrieuli urist, cannot be 'dtaedied and 
vol'd in execution of a money-decree althougli the same can be 
voluntarily solyl by the owner.®^ A Hindu hirslnfnd has ai)Solnte 
eontrol over his wiXiA'^^**^ianK‘nts ))ut; a creditor of his cannot 
sell them in e,x<‘cntion of a decia'c against him.^‘^ In the 
Punjab, land ‘belonging to a membt'j* of an agricultairal tribe, cannot 
Im' sold in execution of any <l(‘(*ree or order of anv (Jivil or lievamuc 
Court.®^ A portion of property cannot be sold in exrauitiou of a 
(lecrec.^^ Nor, can a putni be sold in jiiecemeal/^® Nor, can apart 
ef any liotise, manufa(!loVy or other building Ixj ac«piired for 
)urp()ses without the consent of the owner. 

Noi‘, can a com|)ulA)ry sale *be elVt^cted when it is op|)osed to 
public policy. According* to Hindu La,w;* j)rivat(f ali<matjons of reli- 
gious endowment are not absolutely |n*olul)ited, Compujlsory sales, 
however, of t^uch property ])y way of sah‘s in execution of do trees 
have been disallowed as being op|)OSed both to Hindu laiw and puhlx; 
policy, for such compulsory sah's might transfer s'lieji property to 
))ersons dis(jualitied to perform the duties of the olllce.®^ Althougli 
property, in tlie bands of a recoivtn* who may, by a lietion of htw, b(i 
deemed to b(i the rigid ’irnj of the ( ‘onrt <'xerei>ing jurisdiction for 
the beuetlt of all jiariies,'^^ can he ’sold in execution of mortgage 
decree, neitlier attachimud; nor interfip'ciyo with his po.ssession bidiig 
necessary in such a case,*^'^ it cannot h(‘ sold in execution of a inoipyy- 
d{an'ee against the owner ; for when •a receivin’ has heen appoint (nl 



Lk' n I. 


lU'Nt rl'.-l.ionh 

on IHMIijtUl- 
sory s.Uo.s ; 
i. }l.u(iNliip, 


a. 1’i.jiiiic 
jiolicy. 


el. S. 60 a r. (I Act V of 1908. 

Tri. Tukarain v. (luiniji 8 UoUi. H. C. 
A. 0. ,j. 129;A|iva!)a v. Taiigruuma 9 

Uotii. 106 . , * 

93. 8. 16 Punjab Alionaiiou of Lain! 

Ant XI 11 of 1900. 

el. Peru Tlepari v. llonuo Maifara.^h 
11 Cal.^161 ; Purusliottarna v.. Municipal 
Council of Be 11 ary ll Mafl. 167 ;,Keily 
* V. Hur Cbuiidor 9 Cal. 772.; 1*2 C. L. U. 
39 S. 

ee. Cowell v. Mohadeb 17 W. U. 182. 


36. 19 L, A. Act f. of 1891. 

37. liajarani v. Coneslj 23 Bom. 131 ; 
Du bo V. Srinilas 3 B. L. U. 617 ; Ivalce 
t’burii V. B?nigsliee 13 W. K. 339 ; 
Malika v. llatanmoiii 1 C. X. 193; 
Govind V. Ram Kri.-^hmi 12 Bon). 366 
L)u»ga V. (’lianchal 1 All. HI. 

38. Haribar v. Harendra 37 Cal. < 31 ; 
12 C. L. .1. 232 ; .JagaL Tarini v. Naba 
flopal 34 Cal. 303 ; 3 C. I,. 3- 270. 

39. Jogeridra v. Debcndra. 26 (jab 
127 ; 3 C. \V. N- 90. 
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Lkcture I. 


Eiceptions, 


CoMPivi.soKV sAr,{f:i^ 

i 

the property is in the custody’ of t^he Court through its , receiver 
as a fund nhiding the result of the pending suit and alj proceedings 
affecting such fund should be uiuhu’ its GOutrblA Hence, jin attach* 
inent and a sale ^>f such property without leave of such ('oiu-t U 
illegal, for if a contrary view were? maintained, tht 3 veKy object of 
the appoinfe;iient of a receiver to preserve the property for equal 
benefit of those eipially interested in its distrihution, might Int 
defeated ; the whole fund might pass out of the haiiJs of the Court 
before tive final decree and Uk' litigatirMi thips hecoine fruit* 

less.^ *Similarly, property in the hands of the* Official Assignee 
or Liqiudator appointed by a Court, or in res[)oct of which a vesting 
order hgs been made or of an undischarged insolvent, cannot he sold 
in execution of a decree against the owner. Again, an execiilor 
or administrator represemts for all purposes the estate of the testator 
or the intestate respectively, and can sell the estate oh the deceased 
or any* pari of it for the propor^adininv^tration of the estate, yet it 
cannot be sydd in execution of a* personal decree against him or the 
heir or the ' legatee until the estate has beim fully administered/’* 
So, no imiiToveahle property under th(‘. supCM intendepce of the Court 
of Wards is liable to sale on account of arrears oEMainl revenue 
accruing, while such estate is' under the^ superintendence of the 
( 'Ourt of Wards.^^ 

Although a Mon-transferahle occupancy right, which is a right 
merely personal to the tenant, cannot be sold* hy the tenant without 
the consent of the landloiaF dr in execution of a money-decree 
against him,®* it can be sol^ by the landlord in oxbcution of a rent- 
decree.®*^ Since 1903, the I'ight of a ralyat in his holding in Cliota 
Nagpur caonot be sold in ‘execution of any decree or order except 
in execution of a decree fo#' arrears of rent of the holdino or under 


60, Per Motkerjeo J., in Levinia 
Aabton V. MAUhabrnoni *14 C. W. N. 
560 ; 11 C. L. J. 489 ; see also Miller v. 
Bam Ranjau 10 Cal. 1014; Boehem v. 
Ooodall (1911) 3. Ch. 155; Saral v. 
AjMirba 15 C. W. N. 925; Jotindra v. 
Sad^'raj 14 C. W. N. 653 ; Zohru v. 
Zobcrla 12 C. L. J. 370 ; Kahn v. Ail 

.Mahomed 16 Boiu. 577. 

61. Fcn^vick V. Layimk (1811)1 Gal. 


& If"av. .53:1. 

62. Ss. 23,24, 25 Act IX (B. C.) of 
1879 S. 65 Act 1 (M. C.) of 1902 ; S, 
1.53 Act III (N. W. P. 0.) of 1901 ; 8. 
30 Act I (Bo. C.) of 190.5. 

63. S. 6 T. P. Act IV of 1882. 

61. Bhirain Ali v. (lopi Kant'2 1 Cal, 
3.55; 1 C. X. .390; Peary Mohan v., 
Jote Kumar 11 (X \V. X. S.3, 

♦u). 8. 1 58 D B. T. Act V 1 1 1 of 1 885. 
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ilio V. 1). li* Act [IT ot‘ 191 3/-'’ 'Siniiliirly, the house aiul 

hnilJing of an agricultiiri.st which is exempt from sale in 
<*x\M’ytion o£ liMiioiioy-decree, can he sold* in execution of u decree 
Uif rent of such house or hufldino 

• A gentM'al rejtriction on assignment does not apply to an assign- 
riicnt by operation of law taking eltect in invihnn as a saje under an 
< xccutionf Tims, a member of an undivided family governed by the 
Mitakshara law ca» 4 not sell his interests in the undivided property 
without the conseiit of his^)gypaix;eners ; hut a creditor, of his can, in 
( locution of a decree against him, sell his undivided and unascertained 
sliare so as ‘to authorize the i)*4rcha8er to hare the share sold 
ascertained hy partitiou.*^^ A partner canncTt sell liis interest in 
the partnership “ so as to introduce a stranger into the firm* without 
the consent of his co-partners”, l)ut his creditor can obtain an order, 
not only charging the interest of such partnership pro[?erty and its 
l>rofit with |)ayment of the decn-etal amount, but also for the sale of 
-aicb interest^'^ and tbo [uircbaseV at the execution sale acquires the 
interest sold with the riglit to buVe the pjirtnerskip accounts taken 
and realize ” bis share in the asseks of the partnership, * for if this 
were not so, it is clear that a person by entering into a |‘''rtnejsbip 
might secure for himself compleU; immunity as against his [)rivaj 0 

creditors.""'^ * , 

> 

Similarly, a lea.se which prohibits alienation by sale or gift 
can be sold in execution of a decree,'^ exce{)t where there* is a 
clause in the lease which forbids the lessee letting it he sold, 
attached and sold in satisfaction of judgment-debts, Sarje it, 
Vk d., observes : — We think that if,the»lessee allowed the land to bo 
attached and sold by not taking measures to satisfy his judgment- 
debt there would be a br(?acb, botli according to the let^te^'anj spirit of 
the provision in the lease.*^® A gain J an agrocnient amongst 


eo. S. 47 (>iiota NiVgpur TrtfViu<^y 
Aft Y1 (H, C.) of im 

to. S. ()0 Kx. 1. C. P. C, Act V of 
iao8. 

68, Been Dyal v. Xugdeep 4 I, A. 
247 ; I Gi]. 198 ; 1 C. L. U. 49 Suraj 
Haiini v. Sheo PcTvsad 6 At 88 ; o Cal. 

; 4 C. L. R. m ; Madlio Par.shftd 
V. MeheibHU 17 I. A. 1^4 ; 18 Cal. 


157 ; Peary v. Chandi 0. W, N. 163 ; 
5 C. L. J. 80. ^ 

69. 0. 21 r. 49 C. P. C. Act V of 
1908. 

70. Jagat V. lawar 20 Cal. 693, 

71. Gelak Nath V. Mathura Nath 20 
Cal. 273 ; Nil Madhab v. Naratam 17 

'»Cal. 826. 

72. Vyankataraya v. Shiv Ram 1 
Bom. 250. 


LKCrCKE I. 


Restrictions 
ou assign- 
ment. 


% 
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roMrrLRoiiv 


Lkctphe I. 


: — 

Stalutory 
con^tioMH 
niiiMt he 

ista'inlly 

fuililkMl, 


revs for a sufficient^ consideration to forego their rights of 
partition of joint property for a s[)Ocilit*d time and definite purpose 
can he enforced nguinst them ; hut it cannot he enforced ag;unst 
a [purchaser at an i^xecution-salo of the sliarc , of one of the 
contracting parties.^/ 


As compulsory sales are effected without the consent of the 
owners or [)ersons having interests in tliem which may he aSV'cl(‘d"hy 
tlu^ sale of the projxu'ties, all statnlory (‘onditiofis which have been 
im|)osed as conditions precedent and iute¥::-r h the protection of 
the interests of tliese persons nnist he strictly I’nlfilhvl."'^ The hnrden 
of |>roof of conipriaiice rests nj>tfii tliose who claim slafntor}- j)o\vers 
or l)ase their title npoiTthe exereise of statutory provisions^^^ and if 
an attempt is made at merely nominal compliance with the jirovlsions 
of tlie statute in the exercise of statutory right, the (;onrts have ample 
power to alTord reli(T‘ to a pt^rson who is ;iggrieved hy ilg‘ adoption of 
such a course.^ These [)relinunari<'S are often noe(‘ssarv for the])iiri)ose 
of giving notice of the intending sale?* to tl)(‘*o\vner or other p(M'sons 
wdioso yigiitshiay I’^e allVcted hy tli(? sales so as to giv(* them ()[»|)ortu- 
nities eitluwAo prevent the sales, If |H)ssihle, or to wateh tli{‘ pi’oceed- 
ingS4iO tltat they may not he prejndie<‘d in any wa\;hy the sales heing 

c 

fivuuliilently hrought al)ont or ill(*gally or irregularly condueted. 
TluA‘<e pndiininai*ies are ne<*.essarv for inviting claimants to |>r(d‘er 
olijections. if any, to the sales and to Imve their chilms sp<'edily 
deterruined and for informing the inhmding hiiy(*rs as to what will 
he actual I V sold and securing the highest prieCs for the ‘|n’^‘P^'’^‘ties hy 
open competition among bidders. 


* t 

7a. JCjukUiuh V. Ainiritl 2 Hyrlce ‘.V* ; 
Unj/'iidor V, .Sham Chand a (‘al.JOS; 
Itadli.i Nnl j> v. /rmruf k^ Nath a \\\ 
N. i2i;. « 

74. Anand v. Pian Krirtto a • H. L, 
K. (0. ('.) I I ; 11 AV. H. (0. C.) 1*1. 

4 

7a. North Sliore Ihiil <V). v. rioii 
(ISSai 11 App. Cas. 1)12; Ue Doyim 
(18Sa) 21 1^. R. Ir. 2<S7 ; Rnjoy (thiiiid 
V. Alulya t 'Imran 22 (hil. e.Aa ; a V. 
h. j. HI. ' * ; 

70. Ramo.shwar v. Ser. of State 21 
iU\. 470 ; n C. W. N. a.VO ; i, (\ 
)j. J. 000 Mahajaja. of Ruidwan v.* 
Tvira Sundari 10 I. A. 10; (U). OIO; 


la (A I. R, ai ; iVtaliarajii of Rurdwan 
V. Krishna Kamini 14 i. A. ao ; I I. 

aor» ; Rejoy Cliand v. Amrita j^al 
27 (Vd. aOS. 

77. Ipighu Nath v. Coll, of Dacca 

11 d. 012; Ruchmeswar v. Dar- 

bh.anga Municipality 1 7 I. A. 90; IS 

(Jal. 99 ; Caikwar v. Gandhi ao 1. A, 
00; 27 Rom. ail ; 7 C. AV. N. aoa ; 
]{ame.shwfir v. Sec. of State ai Cal. 
470; 11 C. AV. N.^aOO; n C. L. J. 
009 ; R. 1. S. N. Co. v. Sec. of 
State as Cfvl. ^2-'>0 ; In C. \V. K. ST; 

12 c. U a. oUo. 
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Thus, tliu L. A. Act I of 1894 v,osts the liocul Govcrmncnt 
witll absolute iHscretiou in the matter of acMjuisiiion irrespective 
ol' any consiVleration of the williti^ness or unwilliugnoss of the 
owner to part with his property.”^® Jlnt it is essential to the 
..'xmuse of the jurisdiction that notice inviting claimants should 
contain material facts enable the land-owner to identify the land 
nitended to be taken iij) and shonhl also give the owner the time 
prescribed hy the st<itute to |>refer claims and objections. The princi- 
ple is that no man shall have his riglits <letermined without an 
Opportunity being given him to be beard in his defonco.'**^ Hence, 
an entry mvon fhe land intcnde^l to be acquired will be trespa.ss 
without the notification under S, 4 of the x\otov without making any 
award under S. 1 1 and giving compensation to the owner.®*^ * 

Again, sales under the B.Tj.R.S. Act XT of 1859, the provisions 
of which in the interest of Ijie state have a character of an usual 
stringency, sliould he conducted with all possible fairness and im- 
partiality.®^ Tims, the nvt?fication*of sale iinder’S. 6 of the Act which 
is to iiiTorm the intending purchaser what h the precise' property to 
be sold, must issue not less than thii'ty hlear days liefbrc the sale, 
Xon-conqdianee ^vith this provision renders the sale null and voul.®* 
Again, though the object of issuing a notice under S. 7 of the Act is 
to give notice to tenants and undertenants forbidding them to pay 
to tile defaulting proprietor rent, falling due after the day fixed for 
the last day of [)aynK‘bt, and the omission to issue such a notice, is a 
mere irregularity,®'* tljie omission to issue notification under S. 5, 
,s|)ecifying the nature and amount of the arroar or demand of the 
{mrticular description meniiohed in the section, fclic object of which 


78. M/ia V. 8oc. <A State 32 L A. 
m ; 32 Cal. (JOy ; 0 C. VV. N. 454 ; 
1 C. h. J. 227. 

7a. lUinesViwar v. Sec, of State 34 
V<xl 470 ; 11 C. W. N. 350 ; 5 g. T.. J. 
1)69 ; R I. 8. k Cv, v. Se<?. of Statte 38 
280; 15 C. W. N, 87; 12,,/'. L. 
J. 505. 

80. (J. VV. Rail (Jo. v. Swindon Ac. 
Hail Co. (1884) 9 App. Caa. 787 ; 
Luchme.swar v. Darlthanga Municipality 
17 I. A, 90; 18 Cal. 99; Uajeiulra v, 

of State 8 C. L. J. 39. , * 

81. Halimannissa v. Sec. of State 31 
Cal. 1 036 ; 8 C. \V, N. 880, 


82. Hern ChuLidcr v. Sarat Karyini 
0 C. *W. N. 526 ; Mobaruk v. Sec. of 
State ^1 1 Cal. * 200 ;* (^*)birnl Cal v.. 
Biprodaa 17 Cal. 3tr8 ; bsmail Khan v 
Abdul A/.i/. 32 Cal. 509 ; 9 C. VV. N, 
348 ; 1 C. L. J. 91. 

83. Bhawaftr Kdci v. Af/.a! Ililsain 
31 Cal. 381 ; 5 C. b, .f. 125 ; Deonandau 
Y. Manbodh 32 Cal. Ill ; 8 C. VV. N. 
757 ; Bagoswari Piosaci v. Cowhar AH 31 
I. A. 52 ; 31 Ual. 2.56; 8 C. VV. N. 649 ; 
Bisbambhur v. lioriouiali 26 (.'al. 414 ; 
3K \ \\\ N. 233; Malioraed Aga v. -Tadu 
Naiidan 10 (J. W’. N. 137 ; 2 0. L. J. 
325. 
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is to protect the interest of. the attaching creditors, renJers the sale 
illegal®* 

The object of serving a notice under S. 8 o'f the Piitni liogulation 
VIII of 1819, is n(?t only to acquaint the defaulter of the impending 
sale but also to enable the under-tenants on the taluk‘lo protect their 
own rights from the ruin that must attend the sale, by paying into 
Court sufficient money to meet the landlords' claim ® and irffovm the 
intending bidders of the sale.®® Not only is the publication of a 
notice in strict compliance with S. 8, cl 2'js^d3t^M;tial to the validity 
of the 'sale®^ but the service of notice should alsabe made in strict 

** * * i • 

compliance with the Regulatioi> and the zemindar is exclusively 
responsitdo for its regularity.®® But the omission to serve notice, 
though it may affect the validity of the sale and render it liable to be 
set aside, does not render the sale a nullity.®® 

When a copy of the certificate made by a Certificate Officer is 
served on the debtors named in it under S.,.7‘ P. 1). R. Act III (B.C.) 
of 19^3 to enable Miein to ^contest their liability to pay, it binds their 
immoveable property.®^ But if ‘the certificate is to have the extra- 
ordinary effect of a decree against the persons named in it as debtors 
and to have the effect of binding their immoveable property, it 
should be in a-fonn such as is provided in Ihe Act. ‘'If no such 
certificate is given then the whofe basis of the proceeding is gone, 
Therft is no judgment, there is nothing corresponding to a judgment 
or decree for payment of the amount ami there w no foundation 
for the sale. The authority to proceed fo the sale is based on the 
certificate and if no judgment or decree is given 'and no certificate 


84. Ooneub PershaU v. Brij Behasi 
I C, L. J.*566'; Deonafidan v, Maobodh 
32 Cal. Ill; 8 0. W. N. 757. * 

85. Qouree v, Joodhishteer 1 Cal. 
350 ; 25 W. U. >41. 

80. Bhugwan Chundenv. Sudder Ally 
4 Cal. 41 ; 2 C. L. R. 357 Maharani of 
Burdwac v. Krishna Kainini 14 1. A. 30 ; 
14 Cal 365 ; Asanv’.lla v. Hari Churn 17 
Cal. 474 ; affd. on. appeal 10 1. A. 191 ; 
20 Cal. 86 ; Niamut UUah v. A. H. 
Forbes 2 C. W. N. 450. , 

87. Bejoy Chand v. Atulya Charan 32 
Cal. 063 ; 3 C. L. J 46 ; Raj ^Naraia v- 


Ananta Lai 19 Cal. 703 ; Surnomoyee v. 
Oribh Chun'ler 18 Cal. 363. 

88. Bhugwan Chunder v. Sudder Ally 
4 Cal. ^41 ; 2 C. L. U. 357 ; Maharaja 
of Burdwan v. TaraSundari 101. A. 19 ; 
OCaL 619; 13C.L. R. 34. 

89. Rainsona v. Naba Kumar 16 
C. W. N. 805. 

90. Hari Charao v. Chandra Kumar 
35 Cal. 286, on appeal from 34 Cal. 787 ; 
11 C. W. N. 74.5. 

I 

91. Puma Chandra v. Dina Baudhu, 
34 Qxl 811 ; ‘u C. W. N. 766 ; 5C. L. J. 
696. 
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is filed, having the force or efject of adjudgment or decree, tboro 
cun he no valid sjile at all.’’ * 

flio object of s<*r\»ing ♦a notice Auder 0. 21, r. 22 C. P. Code, 
Act V of 1908 is 'to prevent surprise and to {]^ive an opportunity 
•to the jiidgipehtr debtor or his legal representatives to show cause 
why the decree should Oot he executed as well as to / satisfy the 
decree before execution issues.®^ It is a condition precedent to the 
execution of i^he decree, and until it is issued the Court has no 
jurisdiction to proceed the execution.®* 

i 

All compulsory sales must be preceded by a notification or 
proclamation of sale, the object *of which is obviously to inform 
ihe general public of the kind and character of the .property 
to be sold, of the time, place and terms of the sale and of the 
persons whose property is about to be. subjected to an involuntary 
transfer. The property ought to be described in the manner best 
ealculatcd to give notice tq tlie jiublic of its location,, extent and 
character, at all events tlie • description must be such as to enable 
a person of common understanding to i*(|entify ‘the pro.pertyi The 
omission of the time and place of vsale destroys the value of the 
notice and A sale, made in pursuance of such defective notice Has 
no greater validity than a .sale j/iade without the publication <3f 
any notice vvliatever,®"' * . 

Ail compulsory sales which are authorized for the realization 
of money duo from the deldor, except the Land Revenue 'Sales 
in Bengal, will be stoppe^j when such money with all necessary 
costs is tendered to the officer conducting the sale, either by the 
owner or by any person having a;i interest in the property which 
may be affected by the sale. Although the person making ,the 
]>ayment is entitled to recover the mdney from the perspn primarily 
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Baij Natli v. liamgut Singh 23 
1- A. if ) ; 23 Cal. 775 ; Gopa? Das v. 
Ilarde Das 5 C. AV. N. 8(i ; Ramrup 
V. Khuaal Misser 0 C. \V. N. 030. * 

93. Jogendra v. Sh 5 ’am Das 36 Cal. 
543 ; 9 C. L. J. 271 ; Dakshitui Narain 
V. Srift Chandra 11 C. L, J. 102; Levi- 
nia Ashton v. Madhahmoni 14 C. W. N. 
500 ; 11 C. L. J. 489. * 

* 94. Qopal Chunder v, Ounamoni 20 
Cal. 370 ; Sahdc^i v. Oijasiram 21 (^al. 
59 ; Ramesfiuri v. Doorga Das 0 Cal, 103 ; 


7 C. L# H. 8.5 ; Imamun*uissa v. Liakat 
Husain 3 All. 424 ; rarashratn v. Bal- 

t 

raukund 32 Born. 572 ; Malkurjun v. 
Narhaii 27 I, A, 216 ; 25 Bom. 337 ; 
5 C. W. N. 10; on appeal from Erava 
V, Sidramappa 21 Bom. 424 ; Levinta 
Ashton V. Madhahmoni 14 C. W. N. 560 ; 
11 C. L, I, 189, 

95. Freeman on Executions § 28r)d ; 
Aluckmonee v. Banee 4 Cal. 677 ; 3 C. 
L. H. 473 ; Barhamdeo v. Rasul Bandi 32 
Cal. 691 ; 1 C. L. J. 360. 
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r<ijiri:iv<()[iv SA1,KS 
♦' 

Li'Cjrinc 1. liublo to pay tho ihe inoiio}', so paid, is considered in 

certain eases as a loan scenred by a mortgage of ^the j)roporty 
preserved from sale, and apart from a,ny cilier remedy to wtiicli 
the person making the payment is entitled, he may obtain immediate 
possession of the property and retain such possession oW'ntil the debt 
is discbargeiV*^ An adjournfnent of sale in execution of a decree 
will always be allowed wlien there is reason to believe that it will 
be beneficial to 'the judgment-debtor, or that 4he unmediate sale 
is likely tg be attended with ruinous OBtv..KU:?idjyily injurious conse- 
(jiienees to the judgment-dehtor, and that the postpojiement will not 
seriously prejudice *the decree-hol-i^cr/’® Sales may also be stayed 
upon such terms as to giving security or otherwise, pending appeiils 
against the decrees or orders directing the sales or pending suits 
between the same parties, pending the dis|)osal of the appeals or 
suits respeetively.®*’ A sale may also he stayed at the instance of a 
tliird person whose claim to the attached property has been dis{illowe<l 
and who has instituted a suit for a 'declaration that the property is 
his and notjiable to bo att?ached and sold.^^^ Tlie ‘‘principle which 
underlies alkordors fqr the preservation of property pending litigation, 
is tlws, that the successful party in the litigation, ttbat is, tlio 
uRiinatoly succesful party, is to reiip the, fruits of that litigation and 
not obtain merglj'^a barren siicoessf’^^^ 

Purchaser* As a general rule, subject to certain statutory eKceptions, all 

persons (other than the officer conducting or interested in the sale) 
are permitted to become purchasers, provided 'they are ‘competent to 
contract and do not occupy a relation with the owner of the property 
in wdiicli they will not he (lergiittcd to make their interests an- 
tagonistic to his. The rule’ of law that an agent is not deemed to 

96. S. 69 1. C. A A IX of ^1872; of 1908 ; Janookecnath v. llfvlha Mohuu 

Smith V. Dinoiiath 12 Cal 21H ; Hama 20 \X, R. 180; Sidhoe Nuziir All v. 

Sundavi v. A«lhar Clumder 22 Cal 28; Oojoodhj^araiu 10 MooftlO; 5 \V, R, 88^ 

Dakhiiia Mohau V, Saroda Mohaii 20 1. V. C| Biyhemun v. L. M. Bank 12 I. 

A. ibO; 21 Cal. M2; lUdha Madliuh A. 7 ; ll(.:al. 2M. 

V. Sasti Ham 26 Cal. 826 ; Cliinnasamy 09. 0. 41 r.r. 5 -7 ; 0. 21 r. 29 C. P. 

V. Rathnfv Sahapathy 27 Mad. 888; (’. Act V of 1908, 

Biuduljashmi v. Karendra Lai 2r» Cal. 100. 0. 39 r. 1 C. P. C. Act V of 

305 ; 2 C. W. X. 150. 1908. 

97. S. 9 B. L. U. S, Act XI of 101. Per iSir George Jesse), M.‘ H., in 

J859; 8. 13 Pulni Regulation Vlll oi' Poliiii v. (haj (1879^ L. R, 12 Ch. D. 

1819 ; S. 171 B. T. Act VIII of 188.^i. 438 (juoled in Brij Coomaice v. Hamrick 

98. O. 21 r.r. 69, 83 C. P. C. ActV Dass 5 C. W. N. 781, 
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])MVo authority to represent t\\^o priiieip^iJIs, buyer and seller, whose 
interests arc (i^iiflictiug, applies with peculiar force to coinpiilsory 
-alos. Thus, no offie/^r nr otjicr persoil liaving any duty to perform 
ill connection witli the sal(3 shall either directly or indirectly bid 
Tor, acqiiire.oi^ attempt to acapiiro any interest in tbe property sold, 
nor assume any duty which would tend ’towards an improper exercise 
ol'liis oftieial discretion over the sale, for he should not place himself 
in M position ii] whi?;h his duty is in conflict with Ins interest. The 
officer is not allowed Te .unite the two opposing characters of buyer 
;inJ S(dler, becaiisp his ’interests when he is the seller or buyer on 
his own accoibit arc directly conflicting with thdse of the person on ^ 
Avhose account lie buys or sells. It provides ilgainst the probability 
ill many cases and the danger in all eases that the dictate of self- 
interest will ex<nx‘ise a predominent influence and supersede that of 

duty.'02 

In sales for arrears of rpiit, the defaulting tenant canuotbjiy in the 
property soldd^^ In otlieiN compulsory sales, the owner is not pro- 
hil)it(Ml from buying in the property, althotigh he floes no,t acquire the 
same right as a stranger |)urchasing the property. Thus.^ though at a 
sale for arreaf’s of revenue, the Collector is bound to sell to the highest 
bidder, even if the bulder ihe the person in arrear and the default 
has been purposely iriade,*^* the purchaser, however', will he subject 
to existing incumbrances, created by himself in the same way, 
as a mortgagor purchasing the mortgaged property in execution 
of a prior morlgage-decroe .cannot get it free from the subsequent 

incumbrances which he himself created.^^® 

■* * 

Again, where cotonants are jokitly liable for money for which 
the sale is held, a purchase of the property of the cotenancy by one 
of them enures to the benefit of all the coieriants, ar/1 must be 
hold by him subject to the duty of re-conveying their shares to his 


102. FreemaiVMi Void Judicial i^alcs ^ 
iiO ; O 21 i. C. P.,C. Act Vof 
500 Cr. p. C. Act V of 1808 ; S. 105 
N. W. P. aiid 0. L. R. Act HI of 1901. 

S. 9, Keg. Vlll of 1879 *, S. 173 
11. T. Act VIII of 1885. 

104. Cornell v. Uudy Tara 8 W. R. 
372j; Doorga Sing v. Sbeo* Pei's?ad 10 
Cal. 194 ; Xeynuni v. Muisufur 11 W, }?. 
205. 


105. Gouesh Pershafl v. Brij Uehary 
1 C. L. J. 5tj5 ; MaOjuddin v. Korbad 
AH 31 Oal. 393 ; 8 0. W. N. 115; Mir 
Wajiruddiii v. Deokinaiidan 6 C. L. J. 
472 ; Jawad Ali v. Juauada Suudari 3 
C. h. J. 387. 

100. Lutf AH V. FutteU Bahadur 10 
^I. A. 129; 17 Cal. 23 ; Bhaja Chow, 
dhary v, (-huni Lai 11 C. W. N. 284 ; 
5 C. L. J. 95. 
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l 

cotenants upon their paying him thpir shares of the money neccs« 
sarily expended in the purehase.^^ 

In execution sales, the decreeholdev, than landlord in 

suits for arrears of r^nit against the tenants, “shall not without .the 
express permission of the £)ourt bid E(tr or purchase the property 
But leave tb bid puts an end to the disability and “ puts him 
in the same position as any independent purchaser, and not in a 
fiduciary position* towards the Court or the owner** of the property 

A purcliase by a person iind,er a legal IncapIlWity to purchase is 
^not ipso' facto voi(| but only voidable.^^^ Such a purchase is an 
offence punishable und(;r S. LSo 1/ P. 0. 

In a dompnlsory sale, the co-sharer of the property has always 
a preferential right to buy and is allowed to purchase the property 
at a sum offered by a stranger.^'^* 


All compulsory sales are required to be made at public auction 
and after due notice iii order that fr,be connu^tition may be produced 
and the property sold at its market value. They should therefore 
be fi ‘eo from undue influence, controlling or stifling competition. 
Arvyi^hing which ttmds to prevent* competition is likely, to produce 
a ^sacrifice ot tlie interest of the jmriies inicresl<‘d'. All purchasers 
are hound to abstain from breaches of tni«it and intimidation or 
falsehood in keeping off bidder’s. Any agreement, the object and 


effect of which is to chul the sale 
and void and no party to the 
the sale, for the law does not toler 
competition at coin])ulsory sales, 
one person bids for I he benefit o 

lt)7. Gonesh reiHad v. Brij BiJiuri 1 » 
C. L. J. 505 : Bljootiun Cbuiider UaTii 
Soooder 3 Cal. 200 ; Janki Singh v. 
Debinanfkn 15 C. AV. N. 770 ; Matungini 
V- Profianuamoyi^ 3 C. L. .K 93 ; Harak 
ChwA V. Charu Chandra l.^C. W. N. 5 ; 
13. C. L. J. 102. 

108. 0. 21 r. 72 C. P. C. Act V of 

1908. « 

109. Mahabir Pershad V. Macoaghten 
16 I. A. 107 ; 16 Cal. 682 ; Mahomed 
Meera Ravuthar v, Savvasi Vijaya 27* 
1, A. 17 ; 23. Mad 227; 4 C. AV. N. 228 ; 
Dak^biiia Mohau v. Babumati Debi 1 


nd Stine competition, is traudnhmt 
Lgreement c»,n derive benefit from 
kte ;iny ’influence likely to prevent 
15 lit it does not follow that because 
[ himself and others or be(?au.‘ie two 

C. \X. N, 47 J ; Satiy Chandra v. Porter 
36 Cal. 226 ; 9 C. L. J. 244 ; Gunga 
Persad v. Jawahii 19 Cal. 4. 

110. ?z7.ut-un-neasa v. Pertab Singh 
36 I. A. 203 ; 31 All. 58?; 13 C.AV N. 1143. 

111. , Chintamanray v. Vithabai 11 
P»om. 588 ; Mathura v. Natliuni llJCal. 
731; Tliathu v. Kondu 32 Mad. 242; 
Hukliineev. Brojo Nath 5 Cal. 308. 

112. 0. 21 r.r. 77 (3), 88 C.^ P. C. 
Act V, of 1908 ; S. 6 Partition Act IV 
of 1893 ! S. l4 B. L. R. S. Act XI. of 1859 ; 
S. 182 N. W. P. & 0. li. R. Act 111 of 
1901; S. HOC. P. L. R. Act XVII of 1881. 



. G\iN^EKAI. PKISCIPI.E^. 

i* 

or more persons join their capital (ok the purpose of making a 
nurcHiase at such sales, there lias been an unlawful and fraudulent 
( Oinhination. Mt is not^ every joint l^udding or partnership among 
ladders that is coiYupt and fraudjilent. To render it unlawful and 
.void there iniirA be a frainlulent, intent to depress find chill the saled^* 
The purchasers are not precluded from coniWning fronj honest motives 
to. purchase property and to dissuade bidders from purchasing or 
from adopting nieaijs of an innocent (diaracter to di.^couiagc themd'* 
But if iho object be to obtain property at a sacrifjc<^ or by any device 
or artifice to depress or '[)revent full aixl free competition iii bidding, 
the combination is fraudulent, o^n the other Irjind, it the object 
bo to make a fair bargain or eVeii to divide the property For the 
accommodation of the purchasers, the combination cannot’ be said 
to b(3 fraiuhileufc.^^^ 

In a voluntary sale, the price may be immediatedy paid or 
promised or part paid and part promised.’*^^^ In a compulsory sale, 
no one can bo tlio purcbiuser uuh^ss he is the’ highest bidder and 
where the property sold is moveable property, .the price of each 
lot shall bo paiil at the time of »alo ; but where the property sold 
is immoveable property, the |)urcliaser, other tliau the decroo-hybjer 
in an execution sale, must immediately deposit a portion of tlje 
purchase-money, varying from 15 to 25 p. c. and on his default 
the property will be forthwith resold. In no event can the second 
highest bidder be treated as the purchaser and his bid acoepted. 
The deposit is taken oiiot only in ])art-payinent of the purchase- 
money but also as a guarantee for the due performance of the 
contract. From (die date of the contract, till) purchaser at a private 
sale is, in equity, tlio owners of *tlio property sold, though not 
absolutely, hut subject to the condition that the contract be specially 
enforceable. The property contracted to Jl)o sob? is, *in equity, his 
property *, lie can sell, charge or devise it.. But if before an execu- 
tion-sale becomes absolufe, ^the purchaser resells at. a profit, the 
sub-purchaser fs considered as the substituted, purchaser and must 
pay the additional purchase-money into the Court for the benefit 


113. Freeman on Executions §. 297. 
ni. Mahomed Meera Raviithar v. 
Savvasi Vijaya 27 I. A, 17 ; 23 Mad. 227 ; 
4 C. W. N. 228. ^ * 

115, Ambika Prasad v. R. H. Whit* 
well 6 L. J, 111 Satieli Chandra v. 


Porter 36 Cal. 220 j 9 0. L, ,1. 241; 
Jyotiprokaeh v. Jhowiaull 36 Cal. 134 ; 
13 C. W. N. 87. 

116. a 54 T. P. Act IV of 1S82 ; S. 
76 1. C. Act IX of 1872. 
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COMin'I^SOKY SALK.^ 


Leihuhk I. of the parties to tlie snit.”^ If, however, the purchaser resells after 
the sale has heconie absolute, the original purchaser, being the oWner, 
is entitled to any increase in tlnj price*’^® 

0 ^ fi 

Biaaer’s li»i- ^ retiucted at any time before the fall of the hammer 

bihty to corn* q|. other customary nietho^h*^® But as soon as tlie phrchuser makes 
plete the »ale» *' . * " 

the initial deposit on the day of sale, he enters into, so to speak, 

u statutory contract with the Ooiirt to comply with tlie terms of the 

sale. Time is of the essence of the contraid, in such a ouse, although 

in equity k is not so “if there is nothing iiir'drr“r*xprcs,a stipulations 

between* the parties, the nature of the property oi the surrounding 

circumstances which wouhl make dt inequitable to interfere with and 

modify (he legal right/'^*^ The bid of the purchaser brings him 

within the jurisdiction of the Court with respect to all matters 

connected with the sale. Although the Court acts as a vendor, the 

maxim that no one should be a judge in his own cause does not 

apply. /rhe«Court can compel him^ to coi^iply with the terms of the 

sale. If the purchaser assigns his bid, rhe assignee by accepting the 

assignment becomes to thc/same extent subject to the jurisdiction 

of the Court.'*^ If the bidder, tfierefore, makes (lel-a,ult in depositing 

the Balance of the purchase*money on the day fixfd, ruU. only do(\s 

forfeit to the Government tbeT deposit previously made, and in tlu^ 

case of a sale under the B. L. Act XI of 1859, render him.self 

further liable for contempt under S. 57, but l.ie is lialilc for any 

deticiency of price which may happen on a resale and also for an 

offence punishable under S. 185 1. 1\ Code. 'But where it is sought 

to charge the purchaser with the deficiency resulting from a resale, 

the purchaser may shew that, the second sale was not made in 

conformity with the terms of the first sale or has been attended by 

some miscon(]u 9 t bjMiicans of which the biddings were depressed 

and the property prevented Trom selling at a price which it would 

otherwise have realized.^** 'Under the L. A. Act I of 1894, however, 

the Governnu^nt is at liberty to withdraw* from the acq,uisition of any 


117. Hodderv. Uuffin (1830) Taml. 
341 ; 31 R. R. 104/ 

118. Dewell v. Tuffnell (18.53) 1 K. k 
J. 324. 
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119. Kenaram v. Kailas Chandra 18 
C L. J. 


120. Per Lord Cairns in Tilley v. 
Thomas (1867) L. R. 3 Ch. G1 at p. 07. 

121. Freeman on Executions §» 313a. 
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122. Frieman on Executions §313f; 
sec Gangadas v. Suraj 30 Bom. 329 ; 
Baijnath v. Moheep TO CaL 535. 
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i;iiul of which po, ^session has ^jot been hikcri, ovt-u though Iho Oollcc- 
r<}r has ma(le«^a ilwariU®'^ hut tluj Colleetor luust pay to the owiiei' 
'Oin(>eiisatioa lor the »daimige Hul^(^r^^(l by liiiu in consequeiiee of the 
?K)ti(ie of any proccedingd^* ^ 

No irrogulavity in publishing or condiict^ing the sale of moveable AnnuhatMit 
property shall vititito the stile, A re,vbnuo stile in B(3i/gal may be 
:uniidlcdd;)y the Local (iovernment on the rocoininondation of the 
Board of Reve|uio, On the ground of hardship or inju.^ice,^'^-’^ or i)y the 
(Commissioner of lievonirp if the sale was not conducted aepording to 
the provisions of [lie Act.*^^» A sale ol immoveable property in execu- 
tion of a decree may be set asidi?, within 30 days from the date of 
stile on depositing in Court 5 p.c. of the parchase-money, together 
with the amount due to the decree-holder, by the judgment-debtor 
or ‘‘any person either owning such property, or holding au interest 
therein by virtue of a title acajuired before such sale."' The 
decree-holder or any person entitled to share in a ratetilde 
distribution of assets, of wliose interests are alfectod bv the sale, 
may also apply for setting aside Hhe sale* on the ground of a ma- 
terial irregularity or fraud in publishing or conducting the saled^® 

But rndtlier • mere inadequacy of pVice, however gross (unless# the 
inadequacy is so*gro8.s as to be .proof of fraud or to shock thi^ 
conscience) nor irregulfirity or fraud in publishing or conducting 
the sale will by itself vitiate the sale, unless it is proved tiiat 
had it not been for the irregularity or fraud the property would’ have 
realized a substantially larger price than what it did at the sale, 
i.e., there must be evidence, direct oi* circumstantial, to prove that the. 
injury was the necessary result of the u’regularity or fraud com- 
j)laincd in other words, that a subtfequent sale, unattended^ wjth 

the irregularity complained of, wall realize a better price. The 
purchaser also may apply for sotting aside,the sale* if The judgment- 
debtor had no saleable interest whatever in.the property sold,^^^ or if 
there he a fraudulent conceillment of material particulars,, although the 

i“ • 

Ezra v. Sec. s)f State :i0 Cni. 30 ; 125). (Jiridhari v. Hurdeo 3 I. A. XiO ; 

7 C. W, NT, 249. 2tJ \V. 11. 14 ; Macimghten v. Mdiabir 10 

124. S. 13 L. A .lot 1 of 189). I. A. 25 ; 9 Cal. 050 ; Aruiia Chellam v. 

125, S. 20 Act XJ of 1859, Armia Cliellam 12 Macl. 19; Tasadduk 

120. ^S. ‘2 Act VII (B. C.) of 1808. Rasul v. Ahmad Husain 20 I. A. 170; 

,127. O. 2l,r. s9 1\ C. Act V. of 21, Gal. 00; Surnomoyi v. Dakhina 
■^ 908. . ' R*njaii21Cal. 29J,. 

0. 21, 1 . 90 C. I», C. Act V of l:t0. 0. 21, r. 91 C. I‘. C. Aol V of 
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Confirmation 
of Hale: — vest- 
ing of pro* 
perty. 
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t 

pnrclias(‘r has accepted the*ritle aftei; enquiry The judoin(ini- 
debtor or any person, whose interests are affected hyjihe sale, may 
apply to have the sale set aside, Vvhen the property has been purchased 
by a [person incomfjcti^nt to buy, such as, the decree-hdider by himsell; or 
through another person without the permission o£ the*,Chint, or by an 
ofticer or otlver person having any duty to perform in connection with 
the sale.^^^ But the purchase by such persons is not ipso facto void. 

In all cases, \Vbere a compulsory sale is set as^lde, the j>urcliasev 
is entitletj to the refund of the puiTJia<iittrni()nf^y, with or without 
i!itorest,*as the Oourt may direct, against any person to whjin ii. has 
' been paid, even agliinst a minord^^J; 

In the case of a vol uni ary sale, the pro[)erty vests in the purcliasor 
immediately on tlio transfer by the vendor. But in tlu^ case of a 
compulsory sale, other than a Putni sale which becomes final ami 
conclusive on the jmyment of the i)urchase-m()ney without any 
formal order of conlirmation,^®'* the purchaser has only an incohato 
right and the property does not vesf in liiin mitil sometime aft<‘r the 
sale, the (/oqrt passes an* order confirming tlie sale. In the mean- 
time, the sale is liable to he set uf ido on the grouiul of irregularity 
or* teiud in publishing or conducting the sale or oil other grounds. 
But if no applicatiOFi is successfully made to set aside the sale, tliere 
is only one duty left to the Court, e/c., to pass an order confirming 
the sale.^^® The confirmation of sale is essential to the transfer of th(^ 
title and although it does not cure infirmities in th(‘ order for sale, 
in the absence of evidence to the contrary, it undouldodly creates a 
presumption of the regularity ami fairness of the original proceedings 
and it cannot be successfully ^insisted tliat a sale wa.s void lieeaiise the 
record or other evidence fuHs to show the existence of some fact 
which ought to have preceded tlu^ sale.^®® The chief value of the order 
of confirmation to the |mrclvaser is to protect him from the claim tliat 
some supposed condition, precedent to the sale, has not been complied 
with and lienee the sale cannot he sustained. After confirmation, the 
jmreijaser at a comjmlsory sale is as much entitled to the benefits of 


lai. Upendra Nath v. Ohhoy Kali 5 
C. W. N. m. 

132. (). 21 r.r. 72. 73 0. P. C. .Vet. V 
ofim 

133. Vishiiu Keshav v. lUm (Miandr.^ 
11 Bom. 130 ; J ungee LUl V. Sham Lall 
20 W. li. 120; Bejoy Chaiid v, .\iniita 
LhI 27 CaI 308. 


131. Kamsema v. Sonamala 13 C. L. 
,J, 404 ; Bhubau Mohan v. Oiiisli Naraiu 
13 0. L. J.330. 

135. Birj Mohan v. Umanatli 10 [. A. 
1.14 ; '20 Oa,l. 8 ; Shaiifan v. Habibuddiu 
1.1 0. W. N. 6S5 ; 13 C. L d. 535. 

136. Freeman on Void Judicial Sales 
§ 44 ; Fieetnan on Executions §. 286. 
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I 

liis piirolmse as a piircliasev in and tlu^ sale in tlio one cast- can Lix timo: I. 
lie ‘set aside only on such grounds as would be sutticient in the other. 

Butr r|uesti()ii5^involving wrongful acl^ or devices of the purchaser or 
others of which he had notice, actual or eonstruetive., when not sug- 
gested to the (^urt, remain open notwithstamJing the. couflrmation. 

The curative powers of orders of conlirmation extern!^ to voidable 
rtitlier tlian to void sale. If the Court had no jurisdiefion to order 
sale, it is equally vyitlunit jurisdiction to confirm a snic under its void 

order.^37 

M I , 

When a eompiilsorv sale has become absolute, the Court shall Oatiiicatc of 

/ ^ ^ * «al« is ftvi- 

grant a certificate to the purchase^; specifying tho*properfcy sold. It» deuce of title 
need not he regisiered,^^® but it must he stamped. The execution 
of a cfM’titicate is a mere ministerial act. In granting the chrtifieate, 
the Court acts as tiie agent appointed hy law rather than hy the 
parties, and this authority 4oes not depend upon their continuing to 
live. Hence, the death of the judgment-debtor, either before or after 
the sale, does not destrc^y^ir suspend the power of the Court ’to grant 
the certificate, nor impair its force when executed.J^*^ TJie right held 
hy the purchaser may be assigned 4y him v'^oas to vest in'the assignee 
the right to receive the certificate of sale in his ^owri niuiie.^'*^ The 
certificate is the ‘“statutory evidence of the transfer'' of the property 
from the owner to the puVehaserd^* But it doei^ not create any 
title and the purchaser can estal»lisl> his title by evidence, inde|)en- 
dontly of tlio sale-certificate.^^^ Nor, is the issue of a certificate 
necoKSsary forihe completion of the sale which must bo deemed to 
become final and couclu'^iva^ as soon as the purcliaser becomes en- 
titled to obtain such certificate on paymewt of the entire amount 
of the purcliaso-money.^^* Uncertitimi* purchaser has an eqijitable 
or incoliate title to the property sold wliich, when perfected by The 
issue of a certificate, has superiority over that croi>tod hy*Ji sitbsequeiir 

Seshajyaiigar 3 Mad. .j? ; Velan v. Ku^ 
marasarai 11 Mad. 296; J^arayari v. Sliam- 
rao 27 Bon]. 379; Balvaut v. #Hira 
Cliaiid 27 Rotn. 334. 

143. Rraja Natli v. Joggeewar 9<>. h, 

.T. 346 ; Tanlradhari v. Sundar I.ial 7 C. 

R. J. 384 ; Khobhari Singh v. Ham Pio- 
sad 7 C. L. ,1. 387 ; Narayan v. Shannao 
27 Bom. 379. 

144. Rarimna v. Sonamala 13 C. L, 

•3. 404 ; Hhuban Mohan v. Girish Xamin, 

13 L. J. 339. 


137. Freeman on V'^oid Judicial Sales 
^ 4 i. 

« 

l'^8. Sst. 17, r>(5 Registration Act XVI 
of 1908 ; vSarat Chandra v. Jatiudia Xath 
35 Cal. 614. 

130. Art. 18 Sch. 1 Stamp Act 11 of 
1899. 

♦ 

140. Freeman on Executions § 628. 

3 41. Freeman on Exectitions § 313. 

3 FJ. Ruhuns Kowur v. Buhooreo Ball 
14 Moo. ;]96 at m. 523; Srinivasa v. 
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LECTuaR 1* trunsfer.^^-' Though the pro|)^uty Joes not vest in the purchasci 
until tlie sale has become absolute, tlie property will bo Jeoinocl to 
have vested in the purchaser^ from the when kf vvas sold ; in 
other words, the vesting of the property is made, to relate back to 
the date of sale. Hence, the right to mesne protits {viciiros to the 
purchaser from the datd of sale ; he isjiable for Government 
levenuc which becomes due between the date of sale and jts 
confirmation,^'*^ ^and also for rent.^'*^ Before tl^ie confirmation of 
sale, althoiigb the owner, whose property is sold, is not bound to 
use the same care in nianaging the property -soli^ as a trustee, as he 
• must use with regard to the pn)porty subject to* his. trust, yet he 
must take such care us a prudenl; owner would take of his own 
property *“ to preserve it in the same condition in which it was on the 
ala to of sale. 

Suit agtkins^t The certified ])nrchaser sllall be conclusively deemed to be the 
cl\aHer Lr^ purchaser and no suit shall be maintained against him on the 
ground ‘that* the purchase was im.ide oiv bphalf of the plaijitiff; or 
some one through vyhom he claiins*^*'^ TKe statutory title, cireated 
by the certificate, is all' that tiio Court is concerned witli. As be 
tw,een tlie person named in the certificate and a third person, there 
may be a trust by virtue of which tlie former holds tlie propert) 
sold as trustee for the latter, but the Court has notliing to do vvitli the 
ulterior consequences of the sale as between the purchaser and a 
third .party. Hence, in all questions affecting ' the validity of the 
sale, the certified purchaser is alone to be regarded by the Court as 
the person who has purchased the propi'rty.^^^ Tfie object of the 
stringent provision of this law is merely to discourage heiifirni 

y Cul. I ll K H. ; ChattiMput Siugli v. 
Orindra Chatider C Cal. 381^ ; 7 (\ L. R. 
450 ; Shyatn Kumari v. Uauieswar Singh 
31 1. A. 17(v, 32 Cal. 27 ; 8 C. W. N. 
780 ; Bhiiwaiii Kumar v. Matliuia Pro.sad 
39 i A, 228 ; 40 ChI. 89 ; 10 C. \V. 
N. 985; li> C. C. 000. 

148. Satyendra Nath v. Nilkantha 
21 (Ul. 389; Ufjoy Chand v, Sosjji Bhu- 
srtii 18 C. W. N. 136 ; Karunamoyee v. 
Sureudra Natli 20 Cal. 176. 

149. S. 00 C. P. C. Act V oi 1908 ; 

S. 2S“a Act. XI ot 1S59. 

150. Paroda Kantav. Chunder KaJita 
1859; Hhyrid* Chander v. Souda-nini 29 Cal. 082; 0 0. W. N. 700. 


145.* Adhur Chunder v. Aghore*N?tth 
2 C. W. N. 589 ; Phawani Koer v.' Ma> 
thura Proaad 1 C, L /. 1 ; Sharifau v. 
IlaWlmddin 1.5 C. W. N. 68.5 ; 18 0. 1.. 
.1. 535 ; Yeslivvant v. Gowind I'O Pom. 
463 ; Naigar v.* Pliaskar 1(1 Born. 444 ; 
("hiiUamanarav v. Vithatihai 11 Bom. 
588 ; Kliunal v, Bhimavai 12 Bom. 589. 

1U>. Prem Chand v. Purniina Debi 
15 (.5t]. 540 ; Aijiit Kazim v. Darbari 
Mai 21 All. 475 ; Adhur ('3)under v. 
Aghorc Nath 2 C. AV. N. 589 ; Shiam 
hall V. Nathc Lfdl 33 All. 03. 

147. S. 30 P. L. U. S. Act, XI ot 
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I iifcihiisos iit Court-sulcs but. not to reijcler such purchases illeoal ; 
j,,r ‘this provision “cannot b^ taken to afEect the rijfht.s oE ineinbers 
t f M Joint family'' who by the operation of law and not by 

A Irtue of any pvivato agreement or undertaking (su(3h as exists be- 
jween the ben^jindar arnl tlie henoficial owner) arft entitled to tri^at, 
as ])art of their coininon property, an acquisition liowever made by 
a nKunber of the fuinily in liis solo name, if made by the use of tlie 
bunily funds.”^^^ provision bar a suit by one of the 

partners for a (leclaration that the property purchased is partnership 
propevtyd®^ ’ . % 

All irregplar'ties in the comluct of the sal^ are curoJ by the 
certificate of sale granted to the ^purchaser.. An order of <*ontir- 
maiion should protect the purchaser and he preclusive of nil (pies- 
lions save that of jurisdiction of the Court over the proixu’fy. Tho 
general principle is tliat the title of the purchaser, not himself in 
fault, cannot *he impaired at law nor in equity by shewing any mere 
error or irregularity in il'Kj procetMllngs which, if not corrected by a 
direct proceeding, cannot Be maile available by way of collateral 
attack on tho pureba^cr’s titled^^ ^ If tl/e sale is not •wholly void 
but only voidable, it cannot bo aftacked collaferally. Errors and 
irregularities in proceedings leading up to the order of sale can 

be made a ground of attack’only by some direct proceedings, either 
before the same Court or in an x\ppejlate Court A ]turcliaser at a 
sahi in execution of* a decree, not a party to the suit, has a ri^ht to 
presume that the Court has taken tho steps necessary to investigate 
the rights of th(? parties andjhat there is a valid decree and an order 
lor sale and his^ title is not affected by irregularities of procedure 
l>ecause otherwise there will be less* inJuceinent to iutondint]^ pur- 
chasers to buy at an execution-sale, and consecjiiently less chance of 
fu-operty fetching proper value at such sales.’’^^» All •that a pur- 
chaser is to look to is, that the order for sale was duly made and 
jH’opcrly carried out and that all persons fntcrested in the property 
sold wove, or tare, either {far ties to or otherwise- bound by tho^pro- 
ceedings in whicii the ordor^for sale was made. If be is bound to 
inquire into the accuracy of the Court’s conduct of its own business 


liK- 'iruK L 


of 

salf! euros ir- 
vegulajilies. 


. irn, Bodh Singh v. Guuesh ChunUer 
19 W. K. 35t> ; 12 B, L. K. 317 I’. (’. ; -see 
, Todinliin V. Pokli Narain 1 I. A. 3 ; 20 
W . 11 . r.i , 

1-3. A-’hliailinr Dube v. Tapasi Dube 


29 All. 557. 

153. .Freeman on Executions § 339. 
t 154. Mukhoda v. Gopal Cliunder 2(i 
(-U1. 731 ; Shiv Lil v. Shanibhu Pratsad 
29 Boot. 435. 
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no purchaser at a Court-sale Avill be safe. Strangers to a suit arc 
justified in believing that the Court has done that which by tho 
direction of the Code it ought do,” Thf public {Policy deiAands 
that there should be such confidence in the proceedings of tlie Courts 
and of their officers* that persons acting in good faith^ shall not bo 
afraid to yivest their capital in the purchase of property exposed to 
the hazards of sacrifice at compulsory sales. But public policy never 
requires that any man shall be secured the fruits /)f his own fraud, or 
even the fruits of a fraud perpetrated by others and brouglit within 
his knowledge at tho time he made his investment ; on the contrary, a 
sound policy requires that every species of fraud shall be tliscourage.i 
and punished. When Ify a fraudulent contrivance, the purchaser h;<s 
obtained an unquestionable advantage, equity will beyond question 
compel him to relinquish it. Tlius, a title acquirer! through the aid of 
false representation or of any trick, device, im[)ostare or other fraud, is, 
while held by the guilty purchaser, utterly worthless and'void. And in 
order to be {Surged of the vices by wliich jt was infected by tln.^ 
misconduct tof the original purchaser it is essential that flie title 
should be ti'ahsferred in good faij;h and upon a valuable consideration 
to some person who is both guiltless and ignorant ol: those vices : 
for a purchaser with notice has no higher equity* -uid will receive 
no further protection than a participant m the fraud. If on tin} 
other harjd, there were fraudulent devices or tricks resorted to, which 
the purchaser had no notice, they cannot operate to impair his title. 
Although tho original purchaser has himself been guijty of fraudu- 
lent devices or has had notices of .such devices practised by others, 
he can transmit a valid miimpeachable title to a vepJee in good faitli 
and \yithout notice.'*® ^ ' 

t 

Nor, wiU tlio reversal of the decree, subsequent to tho confir- 
mation of sale, affect its 'validity, if the purchaser is a person 
other than the decree-holder.'*^ ‘‘If the court has jurisdiction,, a 
purchaser is fio more bound to enquire 'into the correctness of an 

27 Cal. 810 ; 4 C. AV. N. m ; Chandaii 
V. Raiudeni IM Cal. 490 ; Mfjkhoda v, 
Gopal Chunder 26 Cal. 734 ; Nathadu v. 
Nallit Mudaly 27 Mad. 98 ; SKivlal v, 
Shambhu Prasad 29 Bom. 435 ; Paresli 
A^ath V, Hari Oharan 38 Cal, 622 ; 15 
C W. N. 875; J4 C. L. J. 300. 


155, Malkarjun v. Narhari 27 1. A. 
216 j 25 Bom. 337 ; 5 C. W. N. 10. 

156, Freeman on Void Judicial Sales 
§.41. 

157, Zainulabdin v. Asghar 15 1. A. 
12 ; 10 All. 166 ; Set Umed r. Srinatli 
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(H d(M- l:‘or oxecntiun than he i.*^ as to the correctness of the judgment Lkch uk L 
oy wliicli the *execution issues.” , 

I?at whore the Con:»t sojd a transferable under-tenure without except wh«n« 
previously issuing*a warrant against the person or moveable property 
•of the jiidoni*ei>t-del)tor under s. 105 of the Rent Recovery Act X jurisdio 
of 1851b the Court was anting without jurisdiction and a suit lies 
to •iot aside the sale, although the purchaser might have been a 

stninger.’^^ ^itnihfrly, a sale held in contravention of ss. 109 ami 
no of Act X of 1S59 is ultra xnres}^^ So also, whore a revenue 
sale is null and ^oid, s. 8 of Act Vfl (B. (\) of 1808 would not 
make it valid on the ground th<;t the purchasfer has ohtained a * 

(■ei’tilicato of sale wliich does not cure nofi-issne of notification 

imder s. 5 Act XI of 1859,^^^ but only cures the defects in th(^ 

[procedure to be observed regarding the service and posting of the 
imtiees required to fa' served»and posted under the Aetd®* 

After the sale has been confirmed, the reversal of tlie decree will or where the 
s{*t asiik* the sale, only i& the dearee-lioldor is the purchaser who 
‘•must he held to have notice of all the * facts” * and f)r()eeedings, chaser, 

la latirig to the suit and execution proceedings, for a decree-holder 
should not he allowed to employ* the machinery of the Ooiuit to 
■secure for him.self, perliaps^, at % grossly inadequate price, tbi? 
property of the judgmeht-debtord^** But where the decree-holder 
jiiircha.sed and resold to a honafule purchaser for value the purchaser 
gets a good title, though the decree may be subsequently rc- 
versod,^®^ * » 

After the purchaser has* obhnried the certificate of sale, he la peUvery of 

put in po,s.session • of the property and if ’any person obstructs, his 

» • 

n'iS. UowH Mahton v. Ram Kishen 1(>2. Mobaruk v. Sec. of State 11 (.Jal. 

M I. A. lOt) ; M Cai. 18; Bal Kisliim !^0 ; Sheoratan v. Net Lai 110 Cal. 1; 0 

V. Masurn;. S) I. A. 182 ; 5 All, 1 12 ; 13 C. C. W. >. 688. ' 

1j. It. 2‘{2. 103. ^Khairajmul v. Diam 32 I, A. 23 ; 

‘ l.^O. Daniooflar Miisra v. I.‘5wa7 Chan- 32 Cal. 290 ; 9 C. W. N. 202; 1 C. L. .1. 
fli a 1.0 C. W. N. • 3‘84 ; Set limed v. Srina*t}i 27 Cal. 810 ; 

100. ChaitoB .Patj;?osi v. Kunja .^ehary 4 C. W. N. 6^2; Zaiimlaldin v. Asgluir 

3Sj :;il. 832 ; 15 C. \V. N. 803 ; 14 C. L. 15 1. A. 12 ; 10 .Vll 100 ; Ohamlan v. 

J. 281 ; Biirkal Parida v. Jogendra Nath Hamdeni 31 Cal, 499 ; Naraiugli Naraiu 

10 0. W. N. :ni; 11 C. L. .L 108; v. -Jahi Miatry 15 C. L^ J. 3. 

Bhikari Sukul v. Codadhar Ramanuj 17 104. Patringa Koer v. Madhavaiiand 

C. \V. N. 87 ; IG C. L. J. 580. , Kain 11 C. L. J. 470. 

• 101. Goncflh , 4 *. ftrij Bebary * 165. Shdk I^mal v. Hajab Rowther 

1 C. L, J. 505 ; Dcouaixluji v. .Maiibodli 30 Mad. 295. 

32 0.il lil ; 8 C. W. N. 757. 
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claim is suniinarily (MKjuiri'd into. The delivory of symbolkvil <>: 
Formal possession,” as it is'called, is equivalent to a eoi]p’pl<d(3 transfer 
of actual possession as against the per.«,on vf'hfj is a party to the sui: 
or |>roceedings’^^ agd the Oourt “ will protect the purchaser aguinsr 

I- .. 

the parties to the action and all parties coming in iitider*the decree' 
hut will nf)t confer on a purchaser a good title as against all tin- 
world. 

If the Legislature has provided any particular mode of getting 
the Sales set aside, as a geiun'al rule, they canriot bo set aside in 
any otlrer way. “ When statutory rights and liabilities have bect\ 
created and jurisdiction has boim conferred n[)on a special (Joint 
for the investigation ol matters which may possibly bo in controversy, 
such jurisdiction is exclusive and cannot concurrently be exorcised 
l>y the ordinary Courts.^®® If, for any irregularity or any other 
cause it would be inequitable to permit the sale to stand, tlio prop(‘r 
remedy, is |)y a summary application to the (Jourt in which the sale 
was made for a resale of the property, upon such terms and conditions 
as may be jpst, so as to pr 9 fcoct the rights of the purchaser, as well as the 
rights of the partiea interested in the sale. It would smdously affect 
the ♦ interest of those whose property is sold ynder ‘orders of the 
0ourt, if it was understood that ’questkms of this kind wore to ho 
litigated and detbrmind in a collateral suit. For no man of ordinary 

^ ii 

prudence would bid what he believed to be the fair cash value of 
the property at a (Jourt sale, if he would be subjected to the expense 
and delay of. a protracted suit to determine v^-hethor the proe(?odings 
had been strictly regular. But if the cliarge is, that the sale ougiit 
to be vacated for matters not apparent from an inspection of tli(3 
procobdiiigs, such as combmation to depress bidding or any otlier 
species of fraud, or for any misAjonduefc on the part of the officer 
conducting the sale, the ‘purchaser’s title cannot be divested other- 
wise than by an independefit suit.^®^ Thus, no sale under the B. L. 
K. S. Act Xtof 1859 shall be annulled »by a Court of Justice upon 
the 'ground of its having been made contrary to, the provisions of 
the Act, unless such ground shall have been declared and specified 

16G. Mir Wa?!;irucl<Uu v. Deokiuandaii 10 C, W. N. 991 ; 2 C. L. J. 359 ; Iclm* 

G C. L. J. 472; Juggobundliu v. Ram ran Bhigh v. Nilmoney Balidar 35 Cal. 

Chuuder 5 Cal. 584 ; 5 C L. R 548. 470 ;^12 C. W. N. 63G ; 7 C L. If, 499 ; 

1G7. Jones V. Barnett (1899) 1 Ch,. B. I. S. N. (To. v. Sec. of KStafce 38 Cal, 

Gll ; (1900) ] Ch. 370 C. A. 230 ; 15 C. W. N. 87 ; 12 C. L J. 505. 

108. Hhandi Singh v. Kamadhin Hoy 109. Freeman on KxecuLious § 310. 
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in* an nppcul mailo to tlio (ioiunussiouer under S. 2 of Act VU 
tB-C*) of '‘1868, The reason is thus* assio;ned by the Judicial 
( A)iiiiuittee ; — Sales for arrears of reyenue are of constant occur- 
rence : anyUiin^ wliicli impairs the security* of the purchasers at 

these sales* teiuls to lower the price of tlio* estates put up for sale, 

• # 

It is, therefore, of the utmost importance in the interest of the 
revenue-paying population of India that all <|aesl:i()iis that can arise 
as to the validity of sale for arrears of revenue sliould he deter- 
mined speedily ami that wlien the sale has been conlirined by the 
t. Commissioner, i*he purchaser should not .be e.\po.sed to the daii^cr^ 
of having his sale set aside on nbw ground^.” The rule is the 
same where the sale was irregularly conducted, as well as, «\vliere the 
sale was illegal, in consequence of an exfu’css [)rovision having been 
contravened.^'^ Sintilarly, S. 244} C. W of. 1882 (S. 47 0. l\ (> 
Act. V of •1!)08) was held to bar a fresh suit in rclatiou to tlu' 
eKecutioii, discharge or ♦satis facjldon of a decree. »The * Judicial 
i.'ommittee observed ; — ‘‘it is of tlie utmost imporUyico that all 
ob j(‘Ctious to oxecution sales should l)0 disposed ol: a}> cheaply ami 
as s[>eeilily as possible. Their Loialships are gkid to liful that the 
rourts ill fiidiaihavo not placed any narrow construction on the 
language of S. 244 an ^ that •when ii question has arisen as to the 
execution, discharge or satisfaotiqn of a <lecreo l)et\reen the parties 
to the suit in which the decree was passed, tlie fact that the pur- 
cdiaser wlio is no party to the suit is inter(‘>sted in the result, has 
never been held a bar to the application of of the section. ’ But 
where a party has been unable to put forward his claim by reason of 
defects and irregularities in the proceedings, or wlnu’e tlm claim has 
not been adjudged, the jurisdiction ol’ tho (Jivil Courts cannotf be 
treated as ousted * ♦ • • 

A Hint to set aside a sale (u) in execution of a decree of a (jivil 
(a)urt or {/>) in pursuance of a decree or order of a Collector or 
other revenue officer or (/•) for arrears of Government revenue or 
aijy demand regoverablo a« such arn‘ar or (d) of a putni taluk 
(including any interinodiate tenure saleable for current arrears of 


170, (lobinU L i) v. Him Janam ‘21 1. 
A. 165.; 21 Cal. 70. 

17], (lobind Lil v. Ilam J|inaiii*‘21 I. 
A Itjfj ; 2l Cab 70 ; aee alio Ba^eswan v, 
Oowhar Ali a I I. A. 52 ; U Cab 256 ; S 
C. W. N. .out 


172. 1‘rosuiino Kinnai’ v, Kilbliw 10 
J. A. ]66 ; 19 Cal. m. 

^ 17.‘b lUmeawar v. Sec. of Stale 31 
Cal. 470; U C. W. S 356 ; 5 C. b- 
,J. 069. 
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CuMPrLSOKY S..ATJ0!? 


LKtrriiUtt f, 


Void compul- 
sory »ftk‘8. 


rent) solii for armir.s of rent, must be brouglit wiibin one ye’nr 

from the date when the sale js confirmed or would ol^ibrwise have 

< * 1 

bocomo final and concliisivo had no such suit boon, brought under 
Art 12 Sell. I Limitation Act TXoE 1908. The object ()f providing 
for this short period of * limitation is to protect tlie boiiatide pur- 
chasers.^^* It applies to those cases only in which the sales would 
be binding on the plaintiff if not set aside. 


Sales ^are void, either becaiisd the Court had no jurisdiction to 
•order sale, or because proceedings subsequent to trie order for sale 
are invalid, or because the order for sale has lost its original force 
by appeiif, lapse of time, satisfaction or some other adequate cause. 
If the order or judgnieot on which a sale was made, was one result- 
ing from a controversy wdiich the Court had in no circumstance any 
power to determine, there was an absence of jurisdiction over the 
subject matter and the sale is incunrbly voidd/® So, if circumstances 
are establishel, wliiidi shew that the sale lias b(Hui bold w^itliout 
jurisdiction, ’it cannot rightly be regarded as one made under tlie 
pray^sions of the statute, and nu\y consequently be •challenged by a 
C^vil Court without recourse to the procedure 'laid down in the 
statute. Void salt^s are sales which, as againstdhe original purchaser, 
may without any proceeding to set them aside, bo treated as not 
transferring the title of the property assumed to be sold. Thus, where 
there is no foundation for the exercise of jurisdiction by the 
Revenue authority, the person injuriously hffecteil is not deprived of 
bis remedy by recourse -to the ordinary luvv’"'^ and an appeal to the 
ComuMssionor is not the onJy 1-emedy.^^® VVfien there is no arrear 


174. Malkarjun v. Narhari 27*1. A. 
21G; ‘2r>rBom. ;J37; 5 C W. N.MO ; 2 
Bom. h, K. 112? ; 10 Mad. L. J. 368 ; 
Veiild^Upathi v. Hubramaiiy^a 9 Mad. 457. 

175, Ram Lall v. Bama Suiidari 12 
Cal. 307 ; Balwant v. Muhammad Itusaiu 
15 All. 324 ; Moljaruk v. Sec. of State 
11 Cal. 200; DakUina v. Bilash 18 Cal. 
526 ; Nazar v. Kedar 19 All. 308 ; Mah 
karjun v. Narhari 27 I. A. 216; 25 Botu 
337 ; 5 C. W. N. 10 ; 10 Mad. L. J. 388 ; 
Hagavendra v. Karuppa 20 Mad. 33 ; 6 
Mach L. J. 278; Parekh v. Bai Vukhat 


11 Born. 119. 

176. Freeman on Judgments S. 120. 
\7Jl. Moliibul Huq v. Shew Sahay 25 
Cal. 85 ; Nandan Minser v. Harakh 
Kara ! 11 14 C. W. N, 607 ; 11 C. L. J. 
266 ; Jauakdhari v. Gossain Lai 37 Cal. 
107 ; 13 C. VV. N. 710 ; 11 C L. J. 254 ; 
Harkoo Singh v. Bunsidhur Singh 25 
Cal. 876 ; 2 C. W. N. 360. 

I7$i. Ram Taruck v. Dilwar Ali 29 
Cal. 73 ; 5 C. W. N. 521 ; Girwh Chan- 
dra V. Golam Karim 33 Cal. 451 ; 10 C. 
W. N. 347 ; 3 C, L. J. 235. 
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of revenue llie Collector Iris no juristliction to So, where the 

iuyd actuiilly taken up undent the L A. Act I of 1894 is different 
•from that ^vered by the declaration/ the whole proceedings are 

yoidm , > . • 

Similar!}^, where the sale cannot rightly be regarded as one made 
under the*proWsions of the P. 1). Ik Act III (B. V.) of 1913, it may 
be clmllenged by civil* suit without recourse to the procedure laid 
down in the Act, as wlierc certificate was not duly made, nor, notice 
served ; «r, wliere tlie sale was lield in execution of a certificate 

wliich had been satisfied or of a satisfied judgment, the satisfaction 
of which had been certified to the CourU®^ Similarly, a shit lies to 
set aside a sale in execution of an exparte decree when both the 
decree and the sale are impeached on the ground of fr^iud,^®^ or 
where a minor was not properly represented by a guardian ad-Utem}^^ 
But where a person is not a party to a decree or sale by an order 
of Court aiul is in no way a*ffected thereby, it is not necessary for him 
to have the sale set asided^®^ ^ , 

The general rule that si confirmation or ratification cannot streng- 
then a void estate, has no application to cb,nipulsoVy salci?, whicli may 
he ratified either directly or by a course of coiuluct which estops the 
])arty from (ienyiyg their validity. Thus, if the judginent-dSUor, 
after a void sale of his j) roper ties lihs been made, claims and receivfes 
tlie surplus sale-proceeds witli a full knowledge of* his rights, or 
permits the proceeds to be applied to the payment of his debts, or 


179. Ralkisli;m v. Sinip.-^oti *25 L A. 

151 ; 25 Ual 833 ; 2 0. W. N, 513 ; 
ttogendra Molian v. IJiiia jNatli 35 Cal. 
533 ; 12 C. W. N. 6 ; 8 C. L. J. 41 ; 

Qanga Pershad v. Tr.shad Ali 15 C. h. J. 
51 ; B} jnath v. Seetul Pershad 10 W, R. 
65 ; Harkoo v. Bun^sidhar 25 Cal. 876 ; 

C. W. N. 360. 

180. Oajeudra Shau v. Sec. of State 

8 C. L. ,). 39. ' ^ 

181. Baij Natfi v, Ramgat 5 C. L. J. 

687 ; Baijnath v. Ranigat *23 I. *A. 1.5 ; 
23 (lal. 775 ; Saroda v. Mohmi 1 C. 
W. N. 516 ; Chunder Kumar v. Sec. of 
State 27 Cal. 698 ; -1 0. W. N. 586 ; 
CopaUDas v. llardeo Das 5 C. ^V. N. 86 ; 
Hanirup v. Khussal Misi^er #6 ^V. N. 

630; Janki Da.s v. Kain ftolam *28 Cal. 

6C. W. N. 331. 


182. Abdul liti V. Oajraj 20 1. A/70 ; 
, 20 (/a\, 826 ; Nan<lan Miaser v. Ilarakli 

Naraiii M C. W. N. 607 ; 11 C. L. .1. 

» 

266 ; Janakdhari v. Ga.ssaiu Lai 37 Cal. 
*107*; 13 0. W, N. 710 ; 11 C. L. 6. 251 ; 
^Pafc Dani v. Sliarup Chand 14 Cal. 376 ; 
Kripa Siudliu v# Bancdil^iudhi 19 C. L, 

J. 

183. ^ Radha Raman v. Prannath 28 
Cal. 475 ; 5 C. W. N.»757 ; Khagendra 
Nath V. Praianath 29 I. A. 99 ; Cal. 
395 ; 6 C. W. N. 173. 

184. Rashid -un nissa v. Ismail Khan 
.36 1. A. 16S ; 31 All.^572 ; 13 C. W. N. 
1182; 11 Bom. L. R. 1225. 

185. Annadfi Pershad v lVa.sannamoyi 
Sl I. A. 138 . 31 Cal. 711 : 11 C. W. N. 
.817 ; >! C, J,. .1. 17. 
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getB H statu 
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!. Compul- 
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tion- 


CDMrrcsouY sacks 

actively participates in the safe, as by being one ot tlie InJders and 
making no claim at the time of the saUf that it was irregular pr 
imauthorizod, his act must be treated as an irrevocable con/irmation^^^ * 

The principle that one who permits bis* propeVty to be sold as 
the properly of another, and by bis action or unreasonable inactivity 
causes one to change liis position to his prejudice, may bt^ » estopped 
from subsequently challenging it, is equally applicable to compulsory 
and other sales* It is a familiar principle of the law that a party 
accepting and redlining the proceeds of a void sale is estopped trom 
assailing it. Hence, if relief is spught against a void or voidable sale, 
the Court' may nevertheless refuse to grant relief unless the person, 
claiming relief, do equity on his pai»fc ; and, therefore, if the proceeds 
of sale were received by liim or applioAl to discharge some valid lien 
or claim against the pro|>erty, he may be required as a comtition 
precedent to the setting aside of the sale or the granting of tlic otlier 
relief sought, to reimburs(? the purchaser ' not only for the amount 
of his bid; but also for the reasonable value ^ of improvements ma<le 
by him upon die pro|)erty, when they are such* as a prudent [lurcjiaser 
thereof would make in the pse and management of the proporty.^®^ 

In a priv(ite sale, the purchaser derives title througb tlio vendor by 
a conlract widi him and cannot ac(|uiro a better titbr-iban that of tlio 
vendor. But in a compulsory sale the {>urcht!^ser does not derive his 
title by any contract with the owner but gets a statutory title. Tims, 
where land is compulsorily acquired under statutory powers, the 
acquirer cannot claim the benelitof the right of an ordinary ))urchaser 
of the surface of subjacent and adjjicent sufiporb for there is no room 
for the ordinary implication which applies to a common grant, namely, 
that it extends by implicationHo ifcll that, though not named, which 
is necessary for the support and enjoyment of the things graiiteih^^ 
Tlie owner of ^the mipes has the right to work them up to and under 
tlio acquired land. He musf, however, first give notice to the owners 
of the acquired land anil iinfe.ss they give jiim compensation for the 
subjacent minerals, that is, unless they 'buy out his right to work 


]8b\ Preemiin on Void Judicial Sales 

187* Preeman on ^'oid Judicial Sales 
§ 50 ; Freeman on Executions § 310. 

188. G. \V. Rail. Co. v. Beiiett (1807) 
L. IC 2 H. L. 27 ; M, Rail. Co. v. Rol.iih 
son (1881>' 15 .\cr, Cufj. le ; Eden v. 


N. W. Hail. Co. (m7) A. C. 400 Nesv 
Moss Colliery Ltd. v. Lord Mayor Arc., 
Manchester (1008) A. C. 117 on appeal 
from Manchester Corporation v. Kew 
Mosa Colliery (1000) 1 Ch. 278; Howley 
Park Coal and tCanal Co. v. 1.. ^ N. W. 
Hail. Co. (1913) A. C. 11. 



(5T‘:,\KHAL PKlNCirLKS, 


o7 


minerals, he may exercise that rij^ht according to the iisual 
11) 010(0* of working such mines in the district, although such working 
r,iu.y let down i*lio surfacxid^^ The object of* the statiito is evidently 
^ to get rid of all ordinary ‘law on tlu^ suifject and create a new Code 
;is to the relation’ bolw(M‘n the parties. Again, the land vests 

iii.solotely injhe Government, tree from all ipcnmbraiiees. Incohate 
and accruing rights, as' well as easiunents already acqliired, are 

rxilnguislied by the accjuisition of the landd^^ 

» 

So, a purchaser of an entire estate at a sale for arrears of 
K venue takes the jiroperty free fro^n all incumbrances, subject 
to (‘(u tain exceptitms and acijuires it just .as it was at the time 
{)[ settlcmontd^'^ as well as, all I?inds wluc^i have subsequently 
ucereted thereto by allnvion.^^*^ Ho is not privy in estate 
to the defaulting proprietor. Nor, does he derive title from 

Idiii, nor is he bound by bis acts and lacliesd'^^ There is no 

distinction between a case in wbicli the defaulting proprietor 
;i(‘iively created an interest in fa voi; of a stranger and tiie oase in 
which ke acquiesced in th\3 creation of an interest in a stranger by 
operation of lawd‘‘^ The statutory title which the law gives to an 
auction {nirchaser js that tor the protection of revenue, aixl in order 
to ensure its due payment by him and to avoiil tlio nocessity^oT 
re|)eate.d sales of tlie uroperiy, he* is remitted to all those rights* 
Yviiieh the original seller had at the date of tlie perjK*ti>al settlement 
and may, in consecpKince of that, sweep away or get rid of all 

iiitenuodiate tenures and incumbrances, created by the preceding 
Zamiudur since* that date!”^’^‘^‘ 

189. Ss. 4, 7 L. A. (Mines) Act XVII 
of 1885 ; M. Rail. Co. v. Kobiusoii (1889) 
lo App. Ciis. 19; Pountney v. Clayton 
(1S8;1) 11 q, B. n. 820; Iluabon Brick 
and Terra Cotta Co. v. G. W. Rail. Co. 

(189^1) 1 Oh. 427 C. A. ; G. W. uJih/o. 

V. Carpalla United (?hina Clay Co. (1910) 

A. C. 83 ; X. B, Rail. *00. v. BudbilfCoal 
aiul Sandstone Co. (1910) A. C. 110. 

19 C;. S. IG Ij. a. Act I of 1894 ; Bar- 
low V. Ross ( 1890 ) L. R. 21 Q. B. D. 

381 ; Cgll. of 24-Pergunahs v. Nobhi 

NV. R. 27, * 

« ^ 

191. Goluclcrnoneo v. Htiro Cliunder 

8 . R. 02 ; Gokul CUaiidra v. llaia 


SuivJMd 9 C. W. N. 383. 

192. Kanta Prosliad v. Sec. of State* 8 

t 

C. W. N. 670. • » 

193. Buzlool Rahman v. Prandlmn 
8 W. K.*222 ; It, (Ilia Oobind v. Uiikhal 
Das 1 2 Cal 82 ; Mai/.ud<l i V. J slian Clmu - 
dra 15 C. W. 706 ; 13 C. L. J. m ; 
Gocool Bagdi r. Dcbendra Nath 14 C. 
L. J. 136. 

191. Gocool Bagdi % Debendra Nath 
11 C, L. J. 136. 

195. Per Sir J. Colville, in Forbes v. 
Mahomed Ho^sain 20 \\\ U. 14 ; 12 J>. 
L. R. P. C. 210. 
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COMPITI.SORY SALPS 


Lkotitkb I. 

iii, rutni 
Bale. 


iv. Execu 
tion Bale. 


» 


Atasulofor arrears *of rent, whether of a putnl taluk or ,i 
tenure or a holding, the purchasei* acquires the property soh} as it 
stood at its creation hy the landlord, free of all inc/nnbrances that 
may have accrued upon it by^the act of *the Aefiiultor, his representa- 
tives or assigns, si\l)ject only to certain exceptions’.^®® 

In a voluntary salojihe goods contracted to be* sold need not l>o 
in existence, nor in the possession of the seller. Thus, a contract 
is valid for the sale of goods not in existence, but to be produced in 
pursuance of the contract, nor in the possession of*' the seller, ami 
having no other reasonable ^ expectation of acVjuiidng thorn than by 
purchase, for, “equity treating as done that vf'hich ought to be 
done fastens upon tlu^t property 'and the contract to assign becomes 
a complete assignment.”^®® But the well-known doctrine, that wherr, 
a person sells property of wliich he is not the owner but afterwards 
becomes the owner, he is bound to make good the sale out of his 
subse(|uently acquired interest, lias no application where the sale is 

made *at tflie instance of creditor.^®® Thus, wher(^ 

^ < 

immoveablp property is sold jin execution of a money-decrcic, 
“ the purchaser notwkfistanding he acijuires merely the right, 
title and‘ interest** of the judgment-debtor, acquires tliafc title 
by* operation of law, adversely to the judgimmt-dobtor and free 
from all alienations or incumbranebs ejjected by him, subse- 
quent to the' attachment of the property sold in execution.^®® If tli<‘. 
existing incumbrances turn out to be invalid; the judginent-debtor, 
that is the vendor, has nothing to complain of. “ After the purchaso 
is completed the vendor has no . claim to participate in any benefit 
which the purchaser may derive from his purchase.”*®^ Similarly, at 
a certificate-sale the judgiitenWebtor’s right, title and interest in 
tire property at the date of service of notice of the certificate, 
passes to tlic purchaser.*®^ If on the date of the service of notice. 


196. Oopeiylro Chinnier V. Mokaddara 
Ho^iBain 21 Cai. 702. 

197. Ss. 87, 88 1. C. Act IX of 1872. 

198. Per Jessel M. R. in (1S81) Col- 
Iyer v. Isaacs 19 Ch. D, 342, cited in 
Palaniappa v. Lak{?lnnanan 16 Mad. 429 ; 
UauBidhar v. Sant Lai 10 All. 133. 

199. Alukuionee v. Banee 4 Cal. 677 ; 
S C. L. 11 473. 

200. Dinendro Natli v. Kara Kumar 


8 I. A': 6o ; 7 Cal. 107 ; 10 C. L. R. 281. 

201. Per Lord Mwenaghten, in Tzzat- 
un-iiLaa v. Partajji, Singli 30 1. A. 203 ; 
31 All. 583; 13 C. W. X. 1113; Shib 
Kunwar v. Sheo Prasad 28 All. 418 ; 
Ganeshv. Furshottam 33 Bom. 311. 

202. Lachmi Narain v, Nand Kishore 
29 Cal. f>37 ; 6 0. W. IS. 484 ; Raja Kocr 
V. Gunga Singli 12 C. W. X. 750; 1'* 

C, L. J. 20L 
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the jttJgnioQi-debtor hua no slibsisting i^tero^5t in the particulai* Lkciukk [ 
|):ii‘*col /)f land, Iho purchaser, at the certificate-sale which follows, 
can acquire no valid * iatore?jt therein/^^® The purchaser purchases 
the interest of the ju(lgment*<lebtor at the time »oE sale subject to 
nil equities tten ekisting,^^^* that is, what was •attaclied and sold and 
wliat the purchaser without having special means of knowledge 
inferred Iroin the proceedings of sale that ho was buying, and not 
what might hav^ been sold.-^® 

In a private sale, ther,e is, under 5 (2) of T. P. Act IV of 

1882, in the absence of a contract to the contrary, an ilnplied 
covenant of title by the vendor, but in a sale under a decree of Court 
no title is guaranteed to the purchaser, either by the decroerholder 
or by the Court, and the rule of caveat applies.®^® There is only 

Ibis implied warranty by the that the judgment-debtor 

has some interest in the property put up for sale ; but there is no 
warranty that the property vyill ansyror to the desvviption given of it, 
as in a* j)rivato sale, except that the purchaser sliall have the judg- 
inent>(leb tor’s right and interests in the pi'gperty 'sold ; ,for in an 
application for attr^chment, a specificalioii of the • judgment-debtor’s 
share or interest is given “to the best of the belief of the applicant 
and in tlie proclamation oj salo, the pVoperty to be sold is specilied* 

“ as fairly and accurately as possible.”®^^ * . 

The doctrine of I js pendens applies to compulsory sales. The Lis i:»en(lens». 
execution-purchaser is as much bound by the doctrine of Us pendens^ 
as a purchaser at a private sale.®^^ A purchaser at a sale for arrears 
of income-tax of the interests of a defaulter’s representatives^^® or at 
a sale under Ss. *13 and 54 of tl;e IS, L, li. >S. Act XI of 1859, 
held at a time when execution proceedings in a suit to enforce, a 
mortgage on the property were pendiilg,®^^ is affected by the rule. 

20-5. Niinda Kumar v. Ajodhya Sahu A. 97 ; 15 Cal. 750; Motilai v. Karabul- 
14.C. L. J. *292. din 21 /. A. 170; 25 Cal. 179; 1 U. 

201. Mahomed Mo/ulYer v. KiaVori W. N. 039 ; B^^rauiji v. Ch^nilal 27 Bom. 

Moliun 22 1. A. 129 ; 22 (!al. 909. 200 ; Faiyaz 4{uBaiQ v. Brag N^aiii 

205. Alukmotieev. Bailee 4 Cal.*677 ; 34 I. A. 102; 29 All. 339; 11 C. W. 

L. 11. 473 ; Dorab Ally v. Abdool N. 561 ; 5 C. L. J. 503; Haiadayal v. 

Azeez5 I. A. 110 ; 4 Cal. 229; Tara Lil Ramtanoo 15 (1 L. J,. 137; Mahadeo 

V. Sarobar Singh 27 I. A. 33 ; 27 Cal. Saran v, Thakur Prosad 11 C. L. J. 528 ; 

407 ; 4 \V. N. Motilal v. Preonath 9 (J. L. J. 90. 

^ 206. Debi Singh v. Jia Ram 2r)*All . 209. Inderjeot v. Pootce 19 W, It, 

214 P. B. ; Sundara v. Venkata 17 Mad. 197. 

230. Hai^haukar v. Show Gobind 20 

207. 0. 21 r.r. 13, 66 C. P. C. Act V , Cal. 966 ; 4 C, \V. N. 317 ; Bhowani 

Koer v. Mathura i\nlmd 7 C. L. J. 1. 

208. Uadhamadhub V. Manoh^r 15 1. 
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4r> com’Lsoj<y 

When the sale is in execution of if decree against a person ♦ \vh<>, 
for the time being, represented the estate for which the del^t wa^ 
incurred, or against the manager or kurta 6f a joint Mitakshar,' 
family,*^* or againsit the recorded tenant who represented the holdin-. 
on behalf of all his C4i)**sharers,^^® or against a Min k widow in 
respect of Vhe family estate, or upon a cause not merely personai 
against her, such as, at a sale for arrears of revenue or of rent,-^^ 
the whole property would pass and not merely thonnterests of tho 
judgment-debtor* The test to^be applied in such cases, to determinn 
the exa*ct interest which passes at the sale, is wlrether the suit in 
which the sale was directed was ^ne, brought against the qualili(M[ 
proprietor upon a cause of action personal to liiin or which affects 
the whole property.*^® All that the persons not parties to the suit 
can chum, is that not being parties they ouglit not to bo barred 
from trying the fact or tho nature ‘of the debt iiwa suit of tlnMi- 
own.-^^ 

The pivcliaser at a compulsory sale is under no obligation to 
look to the proper application of th(3 purcbase-moncy, for tho 
})roceeds 6£ sale ai'e under the <,x)ntrol of the Courfcand are applied, 
after deducting the expenses incident to the salc^ according to tin? 
statutory directions and the title of the purchaser cannot be im- 
peached, however unwise or illegal may be tho dis})Osition of the 
money by tho (^ourt If the money is by mistake paid over to any 
person not entitled to receive the same, the ^ Court lias an inherenl; 
power to order a refund of 
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Moo. (>05; 17 \V, R. 459, 10* B. L. 
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Cal. .584. 

213. Jagttara v. Dowlati 37 Cal. 7^ ] 

13 G. W. N. 1110 ; Gagaii Sheikh iv, 
Abejan Khatun 14 0. L. J. 180. 

, 214. l)ebi X>a8s v. Biproebaran 22 
Cal, 641 ; Banalata v. Monmotha 1 1 C. 

W. ^ If. 821 ; Jijt^u Krishna v. Brojolal 
30 I. A. 81 ; 30 Cal. 550 ; 7 0. W. N. 425 


on appeal from' 26 Cal. 285 ; Jugol 
Kisliore V. Jotindro Mohun 11 L A. 66 ; 
K) Cal. 985. 

215. Radha Ki«scii v Nauratan 6 ( 
L. .1. 490 ; 'rrilochaii v. Bakkeswar 15 C. 

L. J. 423. 

* 

216. Sirnbhunatli v. Golap Singh 15 
1. A. 77 ; 1 1 Oal. 572 ; PeUachi Chettiar 
V. Sangilivira 1 4 [, A. 81 ; 10 Mad. 211 ; 
Abdul A//i/ V. Appaya.Mami 31 L A. 1 ; 

27 Mad. 181 ; 8 C. W. X. 186. 

217. Jogesh Chandra v. Yakub Al' 
17 C. \V. N. 1057 ; Mrinalini v.^Abinash 
1 i d? W. N. 1024 ; lie. U J. .133 ; G'oll. 

• t 

of Ahmedahad v. Lavji Muiji 35 Bom. 
2.55 ; 10 Ind. Cas. 81$ ; 13 Bom. L. R- 
2.59 ; Harish Oiiandra v. Ohainlra Moliau 

28 Cal. 112 ; Gobindranee v, Brindarauee 
35CuL 1104; 12 C. AY. N. 103V 



•LECTURE II, 


Compulsory Sales for public pirrposcs. 

’ 9 

(Mode of acquisitiom) 

Tlio authority of the (h’own to apju-opriatc laiuls'of private 
indiviJuals being iinque.stioned, it is only controlled by two consi- 
derations, ri:.,* (1.) ti)at it is aeijuired for public purposes and (2) that 
coinpensation is paid i‘or the. injury occasioned by what is ilui.s 
legalised by jegftlaturc. Accordingly, the legislating', in its 'anxiety 
to check the arbitrary exercise of niis power ^and to safeguard the 
])rivate interests, has laid down rules so that no injnslie(‘ is, done to 
private individuals by contiscation of tbeir lands. 

Tlie legislation in India, however, in regard to coin|)ul.sory [uir* 
chase and comp(‘ii.sntion, has shown a continual growth alikt^ to meet 
the requirements of ne\v ii;jdertakjngs and to protect moi’C efficiently 
the rigiits of |»n)p('rty ()f*pi*ivato individuals. 

Keg. I of .1.824, Ss. 1-7, was the rirs'kenactinent regarding the 
c.equisition of laip.1 in India. In 18o0, its jirovi^ions w(‘r.e extended 
to Oalciitta Ijy Aict I and to railways l>y Act XLll. As ja^gflrVls 
Bombay, there were Ac^ XXVIII of 1889 and Act XVIt of 1850. 
In the Madras Presidency, there wer(3 Act XLIl of 18.50, Act XX of 
1852 and Act I of 1854. >Subse(juentIy, Act V' I of 1857 rep('al('d 
all these enactments and applied itself to all th(> Eastlndia't -om- 
pany’s territories and Act XXII of 1808 applied to all the acquisi- 
tions of land by |)rivate persons and companies. Act X of 1870 
repealed and consolidated tdl formqr acts which in its turn was 
r(q)ealcd by Act I of 1894. 

Uniformity in the law of com|5ensation is of groa^ importance. 
The L. A. Act I of 1894 wa.s pas.sod In order to compri.si' in one 
general Act snndry provisions relating iO the acquisition of lands 
lor jmbUc purposes and tin/ com[)ensatioM to be j>aid tor tlio .same. 
This, of course, deals with svirface lands, leaving the ac(|uisitioii of 
mines and minerals .situate under the lan Js to he acipiired, to be re- 
gulated by L. A. (Mines) Act X VIII of 1885. The provisions of L. A. 
Act I of 1894 apply to all acciuisitions of public nature so far as 
they are applicable, uub'ss tli^'y arc varied by special Act. The rule 
Is that L. A. Act I of 1894 is to be followed, unless the S|)eciul Act 
byexpress words or necessai'V implication varies or I'xcepts it. The 
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l.K< TlfKK II. 


Interpretation 
of statu tof* 
relating to 
acquisition. 


COMinil.SOHY JSALKS 


L. A. Act I of 181 M niul tlio Aot when ineorporuted arc 

construed together as forming one ActA ; 

• • ♦ • 

The L, A. Act I of aims at promoting important piihlic 
interests of such }vara*nount character that iji intorpreUng the interim 
lion of the ^legislature, a consiniction necessary to effectuate tliat 
intention must lx? given to it.* So the principle of construing s|)eeial 
Acts, dealing with private companies where the hunguago is umhigu- 
ous, against the com[)any and in favor of private pro[)(?rty, is not 
to be extended to the case of acquisition of land for j^)iil)lia purji-^scs. 


1. The Acta tliat refer liirectly to 
tlie acquisiftou of land are : ~ 

i. The Ilengal Embankment Act VI 
(U. a)of 1S73, S. 29. 

ii. The Northern Indii t.’inal and 
Drainage Act VI, 1 1 of 1873, S. 28. 

ill The* Indian Foreat Act YIl of 1 878, 
Ss, 10, 83. « 

iv. The Beugal Irrigation Act III 
(B. C.)of 187fvS. 52. . , 

V. ^The Bombay Port Trust Act VI of * 
1879, Ss. 27, 32. 

% ' • 

vi. The Kangoon Port Commissioners’ 

-Act XV of 1879, Sf 13. 

vii. The Bengal Drainage ’Act VI (B. 
O)of K^80, Sa. 21-23. 

viii, Burma Forest Act XIX of PHSl, 

S. 12. 

ix. The Bengal Embaukmcqt Act H 
(B. C.) of 1882, Sr. 36-11. • ^ 

X. 'Phe Indian EaseuitMits Act V ‘of 
1882, S. 13. ill(l). 

xi. The Punjab* Distiict Board’s Act 
XX of 1883, S. 61. 

xii. Madras District Municq»{»lities 
Act IV (M. C.) (< 1881, S. 279. 

xiii. *' Madras Municipal «\ct 1 of 1881, 
S. 113. 

.xiv. Bengal Municiixal Act III (B. C.) 
of 1884, Se. 35-36., 

XV. Indian Telegraph Act XllI of 
1885. 

xvi. Bengal Tenancy Act VIII of 1885, 

a 84. 

xvii. The Laud Acquisitiou (Mines) 


Act XVIll of 1885. 

xviii. The Indian Tramways Act 1 1 of 
1SS6, S. 7 (3). 

xix. Buiiii)ay C’ity Vlnniciprl Act III 
(Ik). C.‘) of 1888, S. 91. . 

XX. 1'lie Indian Railways Act IX of 

‘isito, Ss.*7/1,), lOU). 

. xxi. 'I’lie I'uiijib Municiinl A'^CXX <>{ 

IfiDl, S. ■lO. 

xxii. The Beng.al Sinitary Drainage Act 
VI 1 1 (R C.)of 18l>r>, S. l(t. 

x.xiii. City of Bornbivy Impi’ovement Act 

IV of 1898, (S. 47. 

xxiv. Calcutta Mumcipal Act til (B. C.) 
of 1899, S-s. 556, 557. 

XXV. Bombay District Municipal Ac 
111 of 1901, *S. 11. . 

xxvi. . The Indian Works of llefcnce Act 
Va of 1903. 

xxvii. The Central Provinces Municipal 
ActXVT of 1903, S. 53. 
xxviii. 'rhe Ancient Mouumenls Preserva- 
tion Act va of 1901, Ss. !0, 21. 
xxix. The Calcutta lm[)vovemcnt Act 

V (P. C.)of 1911, Ss. 69-81. 

* 

N.I?. -- ’Pne Indian AVoi ks of Ilefencc 

Act va of 1903 impoges restrictions 

• « 

Uj)on the use and enjoyment of land in 
tlie vicinity of works of defence and 
uses its own machinery for atUrining its 
objects, 

2. Balvaiit Uamchandra v. Sec. of 
State* 29 Bom. 180 at p. 505 ; 7 Bom. 
L. H. 497. 
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or for ii public boJy, which involves tho pronjotion of iinpovtanf 
public intorasfs to wliich private interests ought to bo snf)or<linate(l.® 

The suhjl'ct matter of acquisition anvl compensation is “ land,''' mat- 

whicli includes henefUs Vo arise out o£ lands and to anything 
attached to thp earth." ^ It does not mean more’Py firm land but also 
land covere^d wilh water and tlio benefits derived from such water. 

It is the land with all the interests in it taken as a whole and not 
merely fragmentary or subsidiary rights, easoments or fish(?ry 
rights detaehoM from the soil,® Buildings, trees and standing cro|>s 
are things attaclied to tjio earth and a^e thus included in the defini- 
lion of land.® Jjiind ” in IS. 557(^i) (Jalaiitta J^Iiinicipal *Act III 
(B.C.) of 1891) incdude.s ImsUu^ l<in(U\ i c., land.^ let out for the build- 
ing of huts, under an arrangeinont by which each tenant of^thc land 
is tho owner of his hut.*^ 

A ])art only of a house, manufactory or oilier hiiihling cannot he 
acquired if the owners desire that the whole sliall be acquired.® Any 
structure adapted for occu[ai4.ion is a house ; l)ut it* neell not be 
adapted, exclusively or priiharily, for purposes of rosi(leivM\® IJouse 
iiududes land, curtilage, garden and .all that’is uec<‘ssary to its onjoy- 
inentd'^ Where n portion of a holding used for Ve.sidentidl pur|K)ses 

a. Miixweir.s Iiitcrpret;iti<.^i of 3ta- aOa ; 7 C. L. J. 415 ; Babu Jan v. Sec, olf 
tutes .)tli Ed. pp. 487-8 ; .see also Herron State 4 E. E. J. (jrov^t. of Bombay 
V. lUthaune.s Coumii^.sionors (1892) A. v. Esufali 84 Bom. (U8 ; 5 lud. (^iW. 621; 

C. 498 ; N. E. Uail. (.'o. v/ Metropolitan 12 B<mi. E. IE 84. , 

Board of \Vorks(1859) 28 E. J. Uli. 909 ; (i. Sub-Ooll. of (Jodavai i v. Seiagam 

flalloway v. Mayor ainl (loinmonalty of Subraraydu 30 Mad. 1.51 ; 16 Mad. 1^. J. 

Eondon (1866) E. U. 1 ?I. E. 81*; 85 *551; Sec. of State v. Duma Lai 18 C.W.N. 

E. J. Cb. 477 i<;f. Parker v. (1. IV'. Uail. 487 ; (dliecta Eal v, Mulchand 14 All. 80 ; 

Co. (1814) 18 E. J. C. P. 105 ; Sirnp^ou llayi/aiii v. Dolegobind 21 Cal., 480; 

V. S. S. VVater Works Co. (1865) 84 Surat Eal v. Umar Haji 22 Cal. S?7 ; 

E. iT. Ch. 880 ; Clowes v. Start’ordsbirc Jo.seph v. Salt Co. 17 lV^adj87l. 

Potteries Water VVorks Co. (1872) C’h. 7. S%c. of State v. Beleh\mbera 88 

App. 125 ; 12 L. J. Ch. 107. (^ll. 89^; 10 C. W. N. 289 ; 3 C. E. J. 

M. S. 8fa)L. A. Ant I of 1894. See 169. ^ 

also S. 8 (25) Ccuewil Clausefi Act of 8. S. 49 1.. A. Act T of 1801 ; Denman 

1897. , » ^ Cn, V. Wo.stmiuiatcr Corporation 

5. Bombay Improvement Trust v, (1906) I Ch. 46 1. 

Jalbhoy 8.8 Bom. 488; 11 Bom. L. IE 9. Richards v. Swansea Improvement 

674 ;G. W. Rail. Co. v. Swindon Rail and Tramwaya Co, (1ST8) 9 Ch. D. 425 ; 

Co. (ISS l) 9 App. Ca 3 . 787 ; Sec. of State Regents Canal and Dock Co. v. lAmdon 

V. BelchamberM 3.8 Ciil. 896 ; 10 C. \V M County Council (1912) 1 Ch. 588. 

^■^; 8C. I;. ,1. 18 ;); Ghunderv. 10. Barnes v. S. S. Rail. (4n. (1881) 

of State 85 Cal 525 ; 12 W. N. 27 Ch. D. 536. 
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Lectouk II. 


manufactory, 


.Milieu and 
niineraljs. 


is acquired and the remaining portion is rendered useless for such 
purposes, it is immaterial whether the whole holding is a hoifse,’' 
as compensation for the entiye holding must be prfid owing to 
damage caused by soveranced‘ 

Manufactory includcs*thc whole of any building \>art*oE which is 
used as a factory, or where manufacturing process is carried ond^ 
But land used for auxiliary manufacturing processes is not a “ manu- 
factory.-’^^ Anything that is reasonably required f6r the full ami 
unimpaired use of a house, maivafactory or building is to be con- 
sidered as part of it.'* .But, wdiother the laud is or 'is not so reason- 
ably required, is a question of ^act depending upon the [)articular 
circumstances of eacli case.'*^ The fact that the part left will recjuire 
reconstruction is not conclusive evidence that it will not be a housed® 
Nor, the fact that the part left would bo a substantial building which, 
with some alteration and re-arrangement, would be capable of being 
efficientJy U3^}d as a factory is not pnough, for the owner cannot be 
compelled tq make such alterationsd^ Whore any portion of 9 block 
of buildings, is structurally connected with the main block, the onus 
is on the |><irson acqwiring the land to shew tl)at it is not reasonably 

required for the full and unimpaired use of the house.'® * 

« • 

« 

Land includes mines and mineralsd'^ • Whether a parUculai 
substance is or is not a “ mineral ’’ is a question of fact to bo deter- 
mined by evidenced^' Clay forming the surface or subsoil is not a 


n. Barat Chandra v. Sec. of State 10 
C. W. N, 250. 

12. • Brook V. M. S. and L. KaU. 
(I^f95) 2Uh, 571 ;SpiuTow v. Oxford etc. 
Rail. Co. (1852,^ 2) L. J. Ch. 731 ; Spack- 
man v. G. W. Hail. Go*’ (1S55) LK* L. J. 
(O.S.)22. 

13. Heddin ^v. Metropolitan Board of 
Worses (1862) 31 L. J. Oh. ^660 ; Salter v. 
M. D. Hail. Co. (1870) L.H. 9 Kq. 132. 

14. S. 49 L. A. Act I of 1894 ; S. 14 
Sch. C. I. Act V (B. C.) of 1911 ; Nita 
Ram V. See. of* State 80 All. 170; 
Venkataratnam v. Col), of Godavari 
27 Mad. 350 ; Fuinirts v. M.. Rail. Co. 
(1808) L. R. 5 Kq. 473. 

15. NiU Ram v. Sec. of Stato .30 All. 


170 ; Pulling v. L. C. and D. Rail. ('o. 
(18G4) 33 U J. Clir505. 

10. J. fi. Denman d Co. v. Went- 
mi nUter Corporation (1900) I Ch. 40). 

17. Green v. Corporation of Hackney 

(1910) 2 Ch. 791 ; IXiviea v. Corporation 
of the City of London (1913) 1 Ch. 415 : 
Gibbon tv. Paddington Vestry (1900) "2 
Ch. ';91. . 

18. * Vonkataratnixm v. Coll, of Goda- 
vaii 27 Mad, 350. 

19. Smith V. G, W. Hail. Co. (1877) 
3 App. Cas. 165 ; Holliday v. Mayor of 
Wakefield (1891) A. C. 81; in re Lord 
Gera^xletc. (1905) 1 K. B. 1.59. 

20. HughtSymington V. G. Rail. C<>.« 
(1912) A. C «7. 
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?nincral.** Bui: (/hina clay is a mineral.®^ Gravel is,^^ bul: sanJstono II. 

jj; <iot, a mineral.*^ By 69 Bombay Land Itovenuo (\)dc 
Act V(Bo.G) o£ 1879, S. 29, Punjab Land Ilcvonuc Act. XXXIIl 
oF 1871, S. 3 Ajmore l^jand and Rovenuo Reg. 11 of 1877, S. 151 
dontral Provhicos Land Reveniio Act XVHI of ISSl, tlio 
Government reserves to itself the right to all mines and mineral 
products. In Bengal, however, whore the Permanent* Settlement 
^Yas made, all rights to mines and minerals became vested in the 
Zoinindars. Where a permanent heritable and transferable tenure 
is granted by a Zemindar without anjveservation, the Zemindar must 
be presumed^ to i)e the owner of the underground rights ‘theroio 
a|)pcrtaiiung, in the absence of evirfonce that ho parts with them.*® 

Lands may be acquired either for public purposes or for a cf 

company registered under the Indian Companies Act VI of 18S2, 
or under the English Companies Acts 1862-1890, or incor|)orateil 
by an Act t)£ Parliament, or of the Ooveriior-Genoral in Council, 
or by Royal Charter or Letters Patent.*^ In nv.iking the acijuisiiion 
the wishes of the owners of the land are wholly irrelevavit, All his 
objections are limited to the amount of compensation and matters 
connected therewith, such as area and measurement; The Act 
vests the Local Government with absolute discretion in the matter 
oF acquisition, irrespective of any consideration of^ the willingness 
or unwillingness of the owner to part with his land.*" Acquisition 
of land for a company can be made only through the Colhxdor, 
but no action can bo taken by him without the previous consent 
ot the Local (government.*® , But b^Toro such consent is given, there 
must he an enquiry by an officer appointed by tlio Local Government 
into the questions, (a) whether such acqffisition is needed for the con- 
struction of some work and whether (h) such work is likely to prove 

21. Long Kdton &o. Co. v. M. Kiil. LachipUr Coal Co. 38 Cal. 'SIS ; Id 

Co. (1902) 2 K. 15. 574 ; 0. \V. Rail. Co. C. W. JJ. 241 ; 14 C. L. J. 361 ; Ali 

V. Blades (1901) 2 Ch. 624. * Quailcr v. Jogendra Njiriiin 16 C. L. 

22. O. W. )lai1.<lo. V. Carpalla l^iitcd J. 7 ; Haii Narayaii v. Srirara 37 \ A. 

CliinaClay Co. (1910) A. C. 83. • 1.36; 37 Cal. 723; M C. VV, N. 716; 

23. Scott V. M. Rail. Co. (1901) IK. 11 C. L. J. 653 revereing Sriram v. 

IL 317. Hari Naraiu 33 Cal. 54 ; 10 C. W. N. 

24. N. W. Rail. Co. v. Rudhill Coal 425 ; 3 C. L. ,T. .59. ' 

and Sandstoiio Co. (1910) A. 0. 116. 26. S. 3(e) L. A. Act I of 1891. 

25. Durga I Va.aad v. Ilraja Najli 39 27. K/.ra v. Sec. of State 30 Cal. -lO ; 

•1- A. 133; ,39 Cal. 698 16 C. W. N. 7 C.W.N. 249. 

; 15 (’. L .1, 161 ; .Ijoti Rnwhad v. 28. S. 39 L, A. Act I of 1891. 
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Lecture II. useful to Ilie public."^ Tlio only persons concerned in this eiKpiirv 
are the Government on one side vvluch lias to he satisfied ami Ihf 
company on the other \'fhich has to furnish materials f6r the pm-posr 
of satisfying the Local Government. No oilier person, not oven the 
person whoso land ‘Is intended to he taken, should 1)^ summoned or 
re(]uired to attend at th0‘enqniry, or be allowed to ma\e any objection 
to the acquisition.^^ When the Local Government is satisfied upon 
the report of tlio on(|niry submitted by its own officer that tlie land is 
required for the construction of some work useful fo the public, il 
shall require the company tt enter into an agreement with tln^ 
Secretary of State, for India in (k)uncil |>roviding‘ for. among other 
things, the payment t (4 the Govei^nment tlie cost of acquisition, the 
terms ou which (he lands should ho held by the company and the 
terms on which the puhlie shall he entitled to use the work.^^ The 
Government is the sole judge of the manner in which tlie public arc 
to have the use of the land taken If the coiiqainy a(;t howi/iile 
they arc thcisole judges to deterniinc iiu what way and on what 
lands any p^irticulnr works shall be con.strncted ; and it is immaterial 
that the works might ho curried on iu another way which might 
cause less* inconvenience.'^^ The onivs of proving the want of 
hoiitifides rests upon the party opposing the acquisition of land.^^ 
Under S. J1 1. li. Act IX of 1890, (lin opinion of tlio cxecutivo 
with rofcrence to tho snfficicn^cy of tlio accominoilation work is 
final.*® 

Acquisition l/udor S. 84 B. T. Act VI n of 1885, tlio C'ivil Court may 
by kudlord. authorise the landlorJ to acqniro tlio tenant's* hohlinr; or jmrt tluiia'of 
for some rcasouulilc and snfficiciit purpose, having relation to th(‘ 
good of the holding or of the estate in which it is comprised, in- 
cluding the use of tho ground as hnilding ground or for any retigimis 
or educalioniil pr charitable purpose, on a certificate of the Collector, 
that the purpose is rcasona^>le and sufficient. But a person who is 
not the immediate landlord of the lioldinggainnol make such acquisi- 

S. to L. A. Act 1 of 18!M. Truman (1885) U App, Ciis. -15 ; Kemi> 

30. Kzra V. Sec. of State 30 Cal. .Oli ; v. S. K. lUil. Co. ( 1872 ) 7 Cli. App. 381 ; 

7 C.W.Jii. 2i0. it [,. Qi], 401 ; I,amb v. N. L. lUit 

31. S. 11 L. Act I of IStM. Co (1880) 4 Cli. App. r.2'2. 

32. Eiira V. See. of SUle 30 Cal. 38 ; 34. Kirinstoi. v. M. D. Uail. Co. 

7 C.AV.N. 24!). ( 1 S 83 ) 10 Cli. I). .5.50 j 51 L .T. i%. ;jo. 5 , 

33. S ADilail. Co. V. Brown (1880) 0 3.5.* Sedliitprajn v. Coll, of (.'otlavaii , 

H. L. Cas, 218;J..H. *,SC. Bail. Co. V. 25 Mad. 832. 
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Oullcclor’l ccrtilicatt^ conclusive, but the Civil 
Court is to hoi^d the jiulicial enquiry to detc'nuine thc3 reasonableness 
jind sufficiency ot iht Thft [uirposc must have a direct 

rriation to the good ot* the holding or- the estate ^ind the cultivation 
;liul jnanutacjturetof indigo and erection of Indldings for such purpose 
are not sufficient grounds.^^ Nor, the increase ot income bonsoquent 
u|K)l) the acquisition is a roasonablo and sufficient pnrpose/'^® No 
appeal lies against tlfc order of the Civil Court.*® 

A notification in the oflicial Gazett^j^ that the land is likely to he 
needed* for a puhli(; purpose, or tor a comptfiny and tlie public* notice 
ol the substanfc ot such notificutioi!, given in convenient places in 
the locality, are the conditions precedent to a preliminary local 
eiKjuiry by a Government officer, or by any officer ot the company 
authorised by the Governimait, tor the pur[)ose ot ascertaining 
>vhetiier the land is ada|)ted f\)r such |)nrpose and ot making survey 
and ineasiiremeni etc. ot the land to he acquired. The empiiry need 
not he made in the |)resen>?e or with the knowledge of the owner, and 
may oven be made without any notice to him.*^ 'But without such 
notification, an entry on the land by any pers<,>n is a trespass, tho 
[U’inciphi Ixiing thatytll statutory conditions which have been ifnpo.yed 
as ct)nditions precedent to an, entry* on lauds, must l)e strictly ful-’* 
filled.*^ Any wilful obstruction, however, in doing ‘apy ot the acts 
authorised i>y the staiute is ])onishable by imprisonment for any 
term not exceeding one month, or fine not exceeding Us. 50, or hcTtli,*^ 
Tho officer ente^'ing vn the land iruist pay all necessary damage done, 
and in ease ot disputi.i as to tile sufficiency of the anionnt, he shall 
Veter the dis])ute to'^the Collector or other cliief Revenue Officer of the 
district.** * ^ • 


After the preliminary enquiries have been made and tlie liocal 
Government satislied that the land is rciilly nc(^ded for a public 


l)ui pose or for a company, a declara 

Naraiij Mahio v. Urojo 

C. W.N. 472. 

a?. Ooi^tmn V. Uiuueshur 18 Cal. 271 
!■' n. ; Naraui MaUto v, Urojo Behari 0 
C.W.N.472. 

♦'>8. (Joghuu v. Runieshiu' 18 C.il. 
ti7l F. K 

* 

Narain Mahto v. B^'ojo Heliari 
472. 

It), UogUuu V. Uuiue*hui' IS Cftl. 271 


ion, signal by the Secretary of the 

K B. ;l*oari 3I()han v. Baroda 12 Oal, I8r>. 

41, 8. 4 Ij. a. Act I ot 1894 ; E/.ra 
V. See. of State oO Cal. oU ; 7 C. W. N. 
249. 

42. 0. W. Hail. Co,* v. Swindon Ac*. 
Kail. Co. (IS<S4) 9 Ap}). Cm. 787 ; N. S. 
Kail. Co. V. Pioii (1889) M App. Cm. 612 ; 
in re Doj-ne (i 88..») 24 L. 1C Ir. 287. 

48. S. 46 1.. A. Act J of lv894. 

44. S. r> L. A. Act I of 1894. 


Preliminaries. 

i. Notiliea- 
tioii. 


ii. Dei'iara- 
lion. 



Lfoturk IK 


Pa rpone must 
l>e stated. 


Effect of 
declaraiiou. 


48 vom*vvmiY sai^es 

Local Government or such oilier conipiVtent officer, shall then he minh 
that the [airticular land is needed for a public })iirp}‘3e or for ilu' 
company. The declaration shall be publbhed* ift the official Gazette 
and shall state t ha, particulars of the land inteudod to be acquired 
and the purpose for whicli it is needed.^^ If there are mines umhu’ 
the land to ''be acquired the Local Government may publish a declara- 
tion either (a) to pay compensation for the mines and minerals, orY/^; 
to f)ay compensation for the restriction imposed upon •the working of 
such mines.*® > 

Thd intention of the Government to acquire need not be declared 
in any particular form ; it may hi made in any form so long as the 
object hs patent.*^ But the purpose mii.st be stated in the declaration 
which is the conclusive evidence that the land is needed for a public 
]>urpo.se, or for a company for the construction of some work useful 
to the public.*® Objects, connected with public health, safety, con- 
venieiioo aipl education, are ‘‘public purposes,” which need not be 
of a permanent character.*® . * 

The declaration hiiKlVthc Collector. He cannot acquire any land 
beyond the boundaries given ‘in the declaration, even upon Uk^ 
paj’ment of additional compensation.^® But, except where the land 
*ijas become [jermanently unlit ‘for temj)orary occupation, or where 
possession hai^been taken, the Government is at liberty to withdraw 
from the acquisition of any land on payment of compensation for tin* 
damage suffered by the owner, in consequence of the notice or of any 
proceedings thereunder, and shall |>ay such amount* to the person 
interested, together with all costs reasonably incurred by him in the 
prosecution of the acquisition proceedings.^’^ 

* Under S. 78 Oalcutta Iinproveinent x\ct V (B. 0.) of 1911 the 
Board ina)v abandon the acqiii.sition of the land in coiusideration of 


45. S. 6 L. A. Act 1 of 1894 ; S. 29 
(c) B. I. Act IV (Bo. C) of 1898. 

4'6, S. 5 J.. A. (Miuesf) Act XVltl of 
1885. 

47. Harish Chandra v. Sec. of State 
11 C.W.N. 875. 1 

48. S. 6L. A. Act I of 1894 ; Ikm 
Gbaadra v. Ahmedabad Municipality 24 
?w)m. (JOG ; Ezra v. Sec. of State 30 Cal 
30; 7 C. W.N. 249 ; S. 29 B. J. Act IV 
(Bo. C.)of 1898 ; Ch. Ill 0. I. Act V. 


(B.C.)^.>f 1911. 

Ram Chandra v. Ahmedabad 
Municipality 24 Bom. 000 ; Ezra v. Sol. 
of State 30 Cal. 30 ; 7 C.W.N. 249 ; 
Akshoy Kumar v. Commr. of Port ol 
Calcutta 33 Cal. 1243. 

50. Harish Chandra v. Sec. of StatL' 
11 ^O.W.N. 875; G'tjeiidra v. Sec. 
State 8 e. U J. 39. 

51. >S?, 36, 48 L A. Act I of 1891. 
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j.sijMiient liy the owner of ii’siini fixed l.y the Board, before the' bieieids II. 
i Collector hii*(, taken pos.se.-j.sion under H. lO L. A. Act I of 1894. 

lh(3 eflect of dechiiiiiion is to e.'^fablish U' relation, analoeous in 
some respects to’ that of jmreliuser ami vendi^r. The right.s and 
■iddigations,so*c»‘:‘ated are legal, as distinct , from e.piitable, and they 
liind all persons claiming under the owner with or witlfimt notice.^* 

The declaration, however, does not jirevent the owner dealing 
with his propiirty ; 'it only lixcs the interest in respect of which he 
can claim compensation and detcrmiii^-s the time at which the v.dne 
of ihlit interest shall he considered for the imrpmses of the a.'i.eessment 
of compensation; in other words, ‘.the interest in’ res[)ect of which ' 
compensation is to he assessed eannot be varieJ after the declaration.'^*' 

But though ho cannot deal with such lands so as to increase the 
Imrdon as regards tlie coiujiensation to lie made, hut subject thereto, 
he ma.y sell or convey it, or in other words, deal with it, and the 
right to he- paid compensation may he assigned and ilealt with a.s 
property,^* 

The Collector, when auilioi’i/.e(l by tho Local ’Govermnent, shall iii. Oolicctoi’« 
(‘anso to he given, at oonvenicMit places or near the land to he taken, 
j)iiblic notieft of Ihe ijitention of the ’Government to take possessii^coF 
tlie land. It shall conhiin acgiiratelj the particulars of tho land no 
needed, so as to give ’full particulars to tho owners (^f the land, and 
shall require all persons interested iii it to state, witliin not less thaii 
15 days from the (laUM_d' the publication, the nature of their respec- 
tive interests* in tlie kind, the amount and particulars of their 
claims to compensation for s\ich interest and their ohjeotions (if any) 
to the moasuromoiit The Collector shall ak^i) serve a similar special 
notice on the occupier of the land and all persons known or believed 
to be interested therein, that is, all persons claiming an interest to 
the compensation to be made on aceoupt of ll?e aeijnisition of the 
land, including a person interested in an ea^sement affecting the land.'^® 

iyZ. Tiverton and N. D. Kai)# Co. r>4. Mercer v. Liverpool etc, linil. ('u, 

V. i.oomnOre (1834) 9 App. Ca.<. 4S0; (1903)1 K. n.»65’2 C. A. all'. (190l)^A. C. 

53 L. J. 812; Mercer*v. Jjivorpool etc. Rail. tOl; Oawson v. 0. N. etc. Rail. Co. (190;)) 

Co. (1903) 1 K. B. 052 C. A,, alL (1904) 1 K. B. 2()0 ; Jotoiii (^howdliurani v. Ainar 

A. C. 4C1 ; Wild v, Woolwicli Borongli Jviiishna 13 C. W. 350; iJ C. I... 4. 

Council (1909) 2 Ch. 287 ; aff. (1910) 745 ; 1 Ind. Cas. 164; Amor Clmmlra v. 

1 Ch. 35. Ram Sundar 13 C. W. N, 357 ; 1 Ind 

, Ss. 2S (] ) 21 (4) L. A. Act 1*1294 ; Ciis. IS. 

«ee also S. -19 B. I. Act. IV. (Bo. 0.) 5.S. Ss. 7, 8, 8 L. A. Act I of 1884! 

of 1898 ; Si, 10 Sell. C. I. Act V (B. C.) of for the uiodo of service of notice see S. 

^911. 4ij L. A. -Vet I of 189-1, 
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Lecture U, 


Non - com pi i- 
fince with 
notice. 


He may ubo reijuirc any snch |>er.*^otfe to (It^livei* to liitn tlie natnu?^ 
of iiersons having interest in the laiul. the nature of tlie^ -^interest ami 
the profits of the last three yems.®*^ ¥he o\vi'i(M’s of the interest in 
the subsoil in the strr^jts or highways, although iirtlie majority of 
eases no suhstaniial elaim couhl he maintained, art* entitled U) the 
same proteefion as the surface owners.®^ The. particulars of tlie land 
slioulcl be accurate and clear and sufficienlly stated lo enable all 
persons interested in tbe land to know what land is netually being 
taken*®® Under S. 557 (a) t'alci^tta Municipal Act III (B.( L)of 18^9, 
it is opeii to, but not obligatory on, tbe Chairman of'^-the Corporation 

of Calcutta to exercise the functions of the Colloclor/'^^ 

» 

The (^.bject of the notice is to enable tbe (k)llector wlio acts as the 
agent of the Government or of the company for which tbe Government 
takes up the land, to make a full and com[)rehonsive empiiry for tbe 
purpose of enal)ling the Government to make a temior of compensation 
to the persouji interested by bringing before him all necessary parti(>s 
and available materials. Where a person reftised to comply with that 
notice or waived it or declined to appear merely on the ground that 
no notice had been jjerved upon* him, although he knew of the pro- 
ceCdsiigs whicli were condimded arid eoinpleted ho could not 
set up his claim against acfjuisitio'n.®^ IJiit if the Collector wilfully 
and perversely, rld’uses to give notice to a person interested, his pro- 
ceedings are inoperative in vesting the land in the GovernniontJ'^ 
If, however, the notice substantially complies with the requirements 
of the law and the persons entitled to a nV)tice is not in nny way 
misded or damnified by it, the notice is good.®^ Where the notice is 
defective, or where dainagej^ are ascertained subsequent to the ac- 
quisition proceedings, a suit fbr damages is maintainable in the Civil 
(^)nrts, notwithstanding an award has been mad(^ l)y the (lollector.®® 

5C. H. 10 L. A. Act 1 of LSSL * 8 All. h. J. Ho. 

57. (Joodaon v, lUcliaidsoii ‘(1874) Gl. Rameswar v. Sec. of State 84 

L. R. 9 Ct». 221 L. J. Ch. 790. Cal. 470 11 C. W. N. 850 ; 5 0. L. J. 

58. ^ Errington v. M. p. Hail Co. 0t>9 ; Oangaram v. Sec.' of State 30 Cal. 

(1883) 19 Cl). D. 559; 51 L. .1 Ch. 505; 57G ; kdiniuiMtralurAjeneral v. L. A. 

Rameswar V. Sec. of State 34 Cal. 4/0; Coll, of 24 Rergs. 12 C. W, N. 241; 

lie. N, 85G ; 5 C. L. J. 069. Maliadevi v. Neelamaiii 20 Mad. 269. 

59. Sec. of State v. Relebainbera 33 62. Hari Uandurang v. Sec. of State 

Cal, 396 ; 10 (L W. N. 289 ; 3 C. L. J. 27 Boin. 424 ; Oangaram v. Sec. of State 
109. 30CaK 576j 

00. Thomaa v. Daw (1866) 2Ch. App. 63. Rame«\Var v. Sec. of State 34 Cal. 

J ; 36 L J. Clh 201 ; Sec. of State v. 470 ; 11 C. tV, N. 356 ; 5 C. L, J. 669. 

BUhau Dftt 83 376 ; 9 lud. Ga». 423; 
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A nolico is not in itself u contract o? sale until the price lias been 
a-s^^ertained, nor is it a slep putting in force conifiulsory [lowers lint 

is an act a neutral character. The land remains tho property of 

» * » 

the owner. 

The (collector shall then (>iu|uire into the ohiections, if any, of the 
persons iifteroSted, and make aii award of .(i) the area of the land (ii) 
the compensation allowed for the land and (iii) the afipoVtionment of 
the c()m|iensation among the |)(‘rsons interested in tlie land, whether 
or not they have ajipeared before Iiiin.^* For the purpos(3 of en- 
(juiries the Collector shall have [i^wer to sumition and enforce the 
attendance of v^itnesses and to eom[K'l the production of documents 
ill accordance with the provision of C. P. C. Act V of 1908.^^® The 
proceedings before the Collector are, however, executiv<i in their 
nature.®^ He is tlie expert oHicial charged with the <luty of fixing 
the sum which in his best judgment is the value of tlie land and 
should be offered for it.®^ * lie had to collect all necessary information 
to enable liim to arrivf at affair and full adjudication of all 
claims and interests. * An intentional omission to give him the 
r<‘quired information is punishable •under 'Ss. 175 and 17() 
L P. C. But as ho does not act judicially, jie cumio( take cogni- 
sance of sucli offences as [lerjury or forgery.®'*^ * * * 

The Collector is ^ quite-* comp^dent to hold tho enquiry at his 
office situate in one of the several districts over vHwcli ho has juris- 
diction, and in making his award he is not limited to the evidence 
taken before him, but he is entitled to avail himself of information 
snp[)lied him without the knowledge of the owner and not disclosed 
at tho enquiry."^^ The lotail authority or com|)any, on whose behalf 
the land is being acquired, may appear. before a Collector and adduce 
evidence for the purpose of (hderAiining the amount of coiypen- 
salion.^^ * 


Lkctcuf. U. 


iv. 0>1 lector’s 
eiKiuiry. 


fil. S. n U*A. Act I of 1 HSU.* 

6:'. S. M I- A. Act I of ISO*. 

06. Ezra v. Sec. of State t’al. o6 ; 
7 C. VV^ N. 249 ; U. f. S. N. Co, v. Scc- 
of State 38 Cal. 230; lo C-'W. N. 87; 
12 C. L. J, 505. 

67. Per Cord Robertson in v, 
Sec. of State 32 1. A. 93 ;* 32 Cal. 605 ; 
^ C. N, 45*4 ; 1 C. U J. 227 ; see also 


it» re Eaufali 10 Rom. L. R. 994. 

68. H. ifl. (2)1.. A. Act! of 1^91. 

69. Duiga Das v. (^ueen Empress 
27 Cal. 820 ; Ezra v. Sec. of State 30 
(^al, 36 ; 7 C. W. Nf 249. 

70. Ezra v. Sec. of State 32 1. A. 93 ; 
32 Cal. 605 ; 9 C. W. K. 454 ; 1 C. L, J, 
227. 

71. S. 50 L. A. Act I on894. 
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award. 


Tl)(i Collector is to find out the precise (jimntity of land notified 
for acf|nisition within the sf>ecml hoimdarj. If an GiTone«)Os 
boundary has been given, the Collector cannot euro the inistake.'^^ 
Where the land actually taken up is different from that mentioned 
in the d(jcla ration, tlic^ proceedings of the Collector are void.^^ 

Each parcel of land and all interests in it should be‘clcalv: with as a 
whole. The* (Collector should not split up such interests and value 
them separately and independently, e.(f. a landlord’s interests and 
a tenant’s interests in tlie same land, or land and huildfng.s standing 
thereon, as distinct things to lx* valued a[)art from each other.^* 

When a dispute arises as to the apportionment of the compen- 
sation. or to any part of it, or to ‘the persons to whom the same 
% 

or any part thereof is payal)le, the (Jolleotor cannot decline to 
decide questions of title on the ground of want of jurisdiction, nor 
should he settle the amount of compensation due to some of the 
claimants and refer tlie case of tlic others to the Coiirt.^^ Tw^o (‘oiirses 
are open, to him; he may eitheu’ ^inake hus avvard in favour of tlie 
fiersons whom he considers entitled to the eoiiipensation money and 
leave it to the dissatisfied persons to apply to him for a reference to 
the Court, ^or inste^ad of making an award, refer on own 
inoticKi the (iis|>ute to the decision of the Court, 

‘'Where the compensation money is ‘apportioned, the particulars 
of such apportioni’iient should he set out in the award. The award 
includes the rlocision as to the amount of com})ensation and its 
ai^portionment among the claimant.^.’’ When tlie Colhnrtor refuse.s 
to make an award, the only remedy of the land-owner is to claim 
damages for the breach of the statutory duty by the Collfxdor.^s 
If the mines under the land are not neeil(‘(l, the (’ollcctor shall in- 
sert sucdi a statement in his awai'dj’* The award is binding upon the 
Government, as the value, fixed'' by its o\vn administrative officer, 


72 . Hai'isli OhtHidrn v. Sec. of Sfute 

n r. w. N. .S75. 

i. <• 

73. Oajeridra Sahu v. Sec. ef State 

s n. n. y 

7 \. Duuia Lai V- Oopi Natl i *22 Cal. 
S20 ; Oovt. ot Hoinsjay v. Ivsufali *1} 
B'>m. dl8 ; Iinl, Cas. 621 12 Boin. 
L. K. 31. 

7 “/. Govl. of Botubay v. Ksufali 
Bom, 618 ; 5 Ind. Cas. .621 ; 12 Bom. 


]i. R. 34 e Duuia Lai v. Gopi .Nath 22 
Cal. 8‘lo ; Hart’iflh Ohaddra v, Bhobo 
Turini 8 f’. W. N. 321. « 

76. S.s. IS, .30 L. A. Act I of ISOi, 

77. Balaram Bhramariitar v. Sliam 
Sunder 23 Cal. 526. 

78. Muntharavadi v. See. of State 27 
Mad. 

70. S. 3 (2) L, A. (Miacy) Act Xl'li of 
1885 . 
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cannot be reopened ut its own instance. Nor, is it competent to the LKiTtrRK fl. 
Govewiment to interfere and mo?lify that Where the claimants “ 

agree in the apportionment of the comj)eiisation, that is make no 
•objection to it, the award shaU be conclusive evidence of the correct- 
ness of the ap|)ortionment.®^ mSiicIi award, when iled in the Collec- 
tor’s office, slAill Ife final and conclusive evitlence, as between the 
Collector and the person interested, of the true area and value of the 
land and the apportionment of the compensation among the per- 
sons interested, iinmediate notice of which shall be given to such 
of the interested persons as were not present when the award was 
inade.®^ It is final Ks regards those persons who, though the/ had 
notice, did not appear before the ^Collector, for they are not per- 
mitted to agitate their rights on a reference*^® As regards all.other 
persons, the award is final as to those who do not within the statutory 
period ap[)ly for a reference.®* But the award will not hind those 
who have not been made parties before tlie Collector, nor, is it final 
and conclusive as between tljo parties inter nor, does it.amount to 
an adjudication of any question regarding their respective shares 
on a[)portionmcnt and a Civil Court has jnVj^sdictidn to /letermine 
tlieir rights.®^ To give validity to the award, the statutory provisions 
and requirements muiit be strictly complied with.®® Thus, an awani* 
of nominal com|)ensation is not a conlpliance with tlio provisions of * 
tli(^ slatute.^^ The Collector having once made his awaVd is Junetus 
o/lkio and cannot reopen it.®® The High Court has no jurisdiction 
to revise an award, as the Collector is not a Court.®® 


so. ])os3iibhai v, Special (Jflker, Sal- 
seile ; noiii. 500 ; 14 Korn. L. U. 502 ; 
Special ()ltj(.'cr, Salsett-e v. Dossabhai 
Horn, m ; 17 C W. N. 421 ; 14 Bom. 
L. -R. 1104, 

SI. s. 20 h. A. Act 1 of 1804 ; in re 
Award by L. A. Olticer, Karachi v. 
Lakhinibai 11 Ind. Gas. 001. * ^ 

82. S. 12 U A. Acllof 1801. 

83. Ezra v. See. of State 32 I. A. 0?} ; 
•^2 Gal. 605 ; 0 0, W. N. 451 ; 1 C. L. J. 
227. 

81. Bhandi Singh v. Ramadhin Ray 
*0 (k W. K. 001 ; 2 C. L. J. 350 ; 
Nilntoni y. Hainbiindhu 8 1. A. 00 ;^7 Gj:i. 

'^8S*; 10 C. L. H. m 

85. Kilmoni v. Rambuivdhu 8 I. A. 


90 ; 7 Cal 388 ; 10 C. L. R. 393 ; 
Hurmutj^nv. Padma Lochun 12 Cal. 33 ; 
PuDiiabati v. Pudmanaund 7 C. W.«N. 
538. 

86. Rameswar v.^ Sec.- ci State 34 
Gal. 170 ; *11 0 W. N. 356 ; 5 C. L. J. 
660. • 

87. Luchmeswar v. Darblianga Muni- 
cipality 17 I. A. 00.; 18 Cal. 99. t 

88. Administrator General v. L. A. Coll . 
of 24 Perg. 12 C. W. N. 241 ; Harish 
Chandra v. Sec. of State 11 C. W. N. 875 ; 
Ladha Ebrahim k Co. v. Asst. Coll, Poona 
12Bom.L. R.839. 

80, B. 1. S. N. Co, V. Sec. of Sute 
38 Gal 230 ; 15 C. W.N. 87 ; 12 C. L, J. 
505. 
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The i V)llector shall then tender payment of tlie compensation 
awarded by him to the persons interested according- to the wward ; 
hut if they shall not consent to receive it, or if ttere be no |>ers<>ii 
competent to alienate the land, or if there be any dispute ns to the titl<» 
to receive the coi».pensation, or as to the apportionment, the ( V)llectoi- 
shall deposit the money in the principal Oivil’Oourt of original 
jurisdiction.^^ But when the mines un<)cr the land have not bein 
inserted in the declaration, he need not tender compensation in 
respect of them.^^ 

Any person interested, Avho has not ;iecepted the award, may, 
by a written application to the Collector, reqiiife that the matter be 
referred by him for. the determination of the (\)urt. Such appli' 
catioiv shall state the grounds on which the objection to the award 
is taken and shall he made within six weeks from the date of the 
award, if he was present before tluj Collector, and in other eases 
within six weeks of the receipt of the Collector’s notice of tli(‘ 
award, or within six months froip the d^ite of the (Jollecim’s award, 
whichever period shall first expire.®^ An actual payment of com- 
pensation (inoney is not, Accessary to the completion of the avvard.^* 
But it is doubtful* whether any such application pjin he imnle after 
tlie money has been actually paid away.®* 

The object of the reference is tb soci.jre a s|>cedy and judicial 
ascertainmejit of the whole amount of com[)ensation [)ayal)le and tlie 
persons to whom it is payable who set up conflicting claims, one 
against another.®** An independent tribunal should, therefore, decide 
between the person who objects to an award and tlie Collector by 
whom it is made. Under the Oity of Bombay Improvement Act IV 
(Bo.C.) of 1898 and the (Adentta Improvement Act V (B.C.) of 1911, 
a Tribunal which, though not a (Jourt, has been constituted to per- 
form the I [unctions of the Court under the L. A. Act I of 
The Judge or the Presidbnt of the Tribunal should himself decide 
the case having regard to the evidence before him and the cir- 
cumstances of the case, what is thft fair compeni^ation for the hmd 

_i i .... 

90. S. 31 L. A. Act I of 1894. Obaudra v. Yakub Ali 17 0. W. N. 10r)7. 

91. S.3(2)l.. A. (Mines) Act XVIII of O.!. Roghmiath v. Coll, of Dacca U 

1885. C. L. J. St‘2; Hemanta Kuiiiari v. liari 

92. S 18 L. A. Act I of 1894. Cbarun 5 C. L. J 801 ; Tmdad Ali v. Coll. 

93. Miran Baklwh v. Feroge T)i^ 11 of Farakliabad 7 All. 817; NoboUeep v. 

Ind. Cas. 53. Hrojeiuba 7 Cal. 400 ; 9 C. L. K. 117. 

94. GobiaUa Uanec v. Briiula Ranee 96. Hari l^vnduniiig v. Sec. of 8t*ate 

35 Cal. 1104 ; 12 C. W. X. 1089 ; Jogesh 27 Bom. 124 at p. 144. 
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ncHjuiiyd.^' A |K*r??on who Iiiis^ recf'ivod tho money under prote.st. 

U) tlie of the nmonnt, iir^ not precluded from ‘Applying 

Jor a reference,®^ Tho*trtle (ff the person to tlie land and the com- 
pensation meed not* be admitted.^^ A person, \^lio daiins to lo 
interested in the ai^piisition, can a[»ply for a refercncc.^^^^ 

The L. A. Act I of 1894 does not apply to Crown lands, 
for fhe Government being competent to devote any such lands 
to a public purpose, it is a contradiction in terms to say that 
the Government are compiilsorily acqdiing those of which they are 
nlroady'the owners.*®^ But it the lands have been parted wftli in 
such a way as to create a limited right to hold and use them in favour 
of a subject, before utilising the lands for a ))iiblic purpoi^o, the 
partial interest in them has to he acquired. Hence, where the Col- 
lector claims the lands as the property of the Government and denies 
the title of other claimants, he has no power to make a reference to 
the Judge ; and neither the S^ecretary of State, nor the (^jnpany for 
whose bentdit the lands are *boing acquired, can claim a reference.*^^ 
'ihe observance of the formalities is a condijtion precedejtt to the 
(hllectors’ power of reference.^^^^ Up to, and including, the time of 
making his award, Jhe proceedings before the Collector are nitC 
judicial proceedings, l)ut when an applfcation is made to him retiuir- 
in<r him to rcvfer the matter to the Civil Court, the Collector has to 
(letorn.ine judicially, whether the application should be granted or 
not, on the ground that the formalities have l)een complied with. 
Tli(» written ap|dicaiion inakes it incumbent on him to make a 
reference and his order refusing an application is subject to revision 
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817 ; Grown Brewery v. Coll, of Dehra- 
.lim 19 A'l. 889 ;B. 1. S. N. Co. v. Sec. 
of State 88 Cab 280 15* 0. W. N. 87 ; 
12 C. L. J. 505 ; Municipal Corporation 
V. .logendra 18 C. W. N. 116. 

108. In re Govt, and Nanu Kothare 
30 Bom. 275 ; in re Rustomji Jijibhai 
80 Bom. 841 ; 7 Bom. L. K. 881. 


IncoruuK ll. 


Reference iu 
favou!' of 
Local Govt, 
or company. 



i;uMlMLJ^OUV SALK^ 


6C 


Lkctuhe II. by the Hi^li CourtJ®^ If at any lime belore tluMUiord is nejiially 
made, any question arises as to whether any &|*uid proposed 
to be taken does or does not fornrfrtirt of a hons(3, iitanufactory or, 
building, the (?oll^?ctor shall on the application for such u reference, 
refer the determinatioix of such question to the Conrtd^^ Whe’re 
the ColIeHor refuses to make a reference, the High Court in revision 
is competcmt to set aside the proceed ingsd^’® 

rontentsi of In making the reference, the Collector shall state in writing (a) 

T't'fd’cncc. I • 

the particulars of the land* (h) the names of ])ersons interested 
(c) the amount awarded for damages under ^Ss. f) and 17, and the 
amount of com jiensation awarded under 8. 11 and (d) if the objec- 
tion 1)6 to the amount, of compensation, the grounds on which the 
amount of compensation was (leteimrmcd. To this, shall ho attached 
a schedule of notices .served and of the statements in writing made 
and delivered by the pavtie.s interested.^^ If the mines lying under 
the land are not needed, the (/ollector shall insert a statement to that 
effect in the reference,*^^ Ry rc'qniring tile (Joliector to state in the 
reference ^to thef Court •ilie grounds on which the iimonnt of compen- 
satiou was determined, a safeguard is provided against any arhitrary 
^iward* being maded'^^* On li proper reference being made, the 
burden of proof that the eompcii.satioi^ is inadequate, rests with the 
claimnnt.^^*^ . ‘ 


The Collector is not hound by tlie period of limitalion impo.sed 
on jiersons who have not accepted the award, in as much as he can, of 
his own motion make a referenced^^ lint it is doubtful wliether S, 12 
of the Limitation Act IX of 1908 applies to an application by an 
objector for reference.^''* 

Court’s power • notices Oil all persons, interested in the 

o» reference, objections, including tho apfdteant, in order to adjudicate upon all 
the objections involved qn the reference, and on the Collector if the 


104. Administrator-General v. h, A. 
Coll, of 24 Pergs. 12 C. W. N. 241 ; B. 1. 

Co. V. Sec. of State 38 Cal. 230 ; 
16 C. W. N. 87 ; 12 C. h. J. 505 ; in re 
Bus tom ji Jijibhai 30 Bom. 341 ; 7 
Bom. L. R, 88B 
106. S. 49 L. A. Act I of 1894. 

106. Krishna Das v. L, A. Coll., 
l\ibna 16 C- W. N. 327 ; 13 Ind. Cos. 470. 

107. kS. 19 l a. Act I of 1894. 

103. S. 3(2) L A. (Mines) Act XVIII 


of 18^5. 

*109. Madhusudau v. Coll, of OiitUck 
6C«W. N. 406 ; parish (.amndra v. vSec. 
of Stat.e lie. W. N. 8/5. 

110. Madhusudaii V. Coll of Cuttack 
6 C. VV. K. 406. 

111. S. 30 L. A. Act I of 1894; 

Pu^nabati v. Padmanand 7 C* W. N. 
638. * . 

112. In re Ooveriimeut aud Naiiu N. 
Kotbare 30 Bom. 276. 
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objection l )0 with regard to thclarea or to the aruoiint of componsa- LEcnikB: II. 
tiond^^ Th^At^onrt of reference is a (vWrt of special jurisdiction, 
the powers aVict diiiies«o6 whij:ih lire strfctly defined hy the statutosd^* 

It is not therefore open to the tliidge to question Uie legality of the 
acquisition a,n(f tv hold that the acquisition has lK*en nltra 

The Oourt has power, upon a reference, to decide what •compensa- 
tion shall he awarded and to whom it shall be paid.^’*^ The fact, 
that the componsatihii-money has been paid out, does not oust the 
jurivsdiction of the Court to entertain a reference duly maded^^ 

As* the Collector acts as the ag(mt of the (Tovornnient or. of the 
company for \thom the Government# takes up the hud, the amount 
awarded by him as coinpcmsation cannot he disputed hy them ; in 
other Avords the amount awarded hy the (knirt can in no case he less 
than wliat was awarded hy the Collector, When the claimant has 
made a claim before the Collector, the amount a warded to him shall 
not exceed this amount. AVhen the claimant has refused or omitted 
to make such claim withowt^ sufHcimit reason, the amount awarded 
to Iiim* by the Court shall not exceed tl\e amount awar’ded by the 

Collector. AVheii the claimant has omitted for a sufticicnt reason to 

• , 

make such ckimj’tho amount awarded by the Court may exceed, }i\\i 
sliall never ho Icvss than, thc^ amount aw'arded by the Collectord^^. 

But the whole question al? to how the compensation is calculated is 
reopened, so that the Court may determine whetlior the individual 
claimant is entitled to ’more than what has l)een awarded to him ; 
or where the property is divided into integral self-contained portions 
liut treated throughout as a ’whole, trfie Court has pow’cr to deal witli 
file Collector's valuation of the separate items and award less to a 
portion than what the Collector awbr^vd for it, for although the 
(Jourt is forbidden from giving less tl^un the total amount awarded 
by the (kllector, it is free to deal with the^ amount allotifed by him 
to a particular itom,^^^ ^ 

1^. S. 20 L. A. Act 1 of lS9l/ • 110. Taylor r. Coll, of f’urnca M Cal. 

^4. li. I. S. N. Co. V. Sec. of I^Ute '123; Husaini v. HuBaiiii 17 All. 573 (rti. ) 
t!S Gal 230; 1;> C. W. N. 37 ; 12 C. h. J. 117, tfogegh Cliaiidra v. Yakub AH 17 
f'O.'j ; Sliyarii Chuiider v. Sec. (d State C. W. N. 1057. 

‘ili Cal 525 ; 12 C. W. N, 5C.9 ; 7 C. L. .1. 118. S. 25 U A. AcUl of 1894 ; Sec. 

445 ; Gajeudrti v. Bee. of State 8 C. L. J. of State v. Ooviud Lai 12 G. W. N. 263. 

119. Gartgadhara V. Dy. Coll , Madnw 

,115. T5mv V. See. of State 3CPCal 36 ; 22 M. L. J. 379 ; 11 M. L. T. 327 ; Indo- 

# C. W. N. 249, alf. 32 I. A. 93 ; 32 Cal IJiiima Petroleum Co. v, ( Joll. of 

; 9 C, W. N. 451 ; ] (j. L. J. 227. Yenuttgyagung 12 Ind. Cas. 202. 
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LRcnmE II. 


Scofw of 
enquiry. 


tj|pMP|Jr.SsOHY ^M¥S 


The Court cannot, on a referenco.ldetermine only tlie nmonnk of 
compensation payable for the land and refuse to decide, the question 
of title to the land and to apportion ^ the ^opipensafion among the 
claimants, directing them to seek their remedy by *a civil suit.^*® 

The Court merely acts as an umpire and has ^ no authority to 
consider collateral questions but can only deal with the objections 
which have been submitted to it, nor cfin it go into any questions 
raised before it tor the first time,’*^ It cannot add parties on their 
own application and allow them to contest the award on a ground 
not rai^sed in the reference, un/ess the claimant satisfies it that .he had 
sufficient reason for refraining fr^^rn making his claim in due timed’-* 
The scope of the eni'^uiry shall be restricted to the consideration 
of the ‘interests of the persons affected by the objection Le. interests 
of the persons raising the objections to the award and those of other 
persons affected thereby Questions,, raised by the parties who did 
not and could not obtain any order of reference, cannot bo gone 
intod** The question as to the total arnoAnJ: of compensation payable 
for the land should bo separately dealt wfth from the onquify as to 
the interests of the persons claiming compcnsationd^s tJjq Jeter- 
ipinatioci of the value of the individual interests, ’exclusive of the 
niterests of the other claimants to compensation, i’s possible only in a 
case where sucl] interest is incapable of variation in a proceeding 
for apportionmentd*® It the 'original objector withdraws, the pro- 


] 20. Harrieh Chandra v. Bhoba Tarini 
8 C, W. N. 321 ; Taylor v. Coll, of Purnea 
14 Gal. 423 ; Balarara Bhraraaratar 
Sham Sunder 23 Cal. 526 ; Kobodeep 
V. Brojendra 7 Cal. 400 ; 0 (\ L, R. 
117 ;• Kashiin v. Aminbi 16 Bom. 
525 (F.B.) ; Hcmanta Kuinari v, Hari 
Charau 5 C. L J. 301^ 

1 21 . In re Dare Valley Rail. C%. ( 1 868) 
h. R. 6 Eq. 429 ; Abu Ikkar’" v. Peary 
Mohan 34 Cab 451 ; Mohanaud v. Srish 
7 Ud, Cas. 10 ; Taylor v.,Coll, of Puni'ja 
14 Cal. 423 ; see however in re Rustomji 
jijiblmi 30 Bora. 341 ; 7 Bom. L. R. 881. 

122. Sec. of State v. Govinda Lai 12 
0. W. N. 263 ; Gobinda Kumar v. Deben- 
dra Kumar 12 C. W. N. 98 ; Prabal 
Chandra v. Peary Mohuu 12 C. W. N. 
987 } Maham mad Safi v, Harau Chandra 
12 C. \V. K, 985 ; Mahanand v. Srish 


7 Ind. Cas. iO. 

123. S. 21 L. A. Act I of 1894 ; Kashi 
Prosed V, See. of Stale 29 C.il. 140 ; 
Trustees, Bombay Improvement v. 
Jalbhoy 33 BomI 483 ; 11 Bom. L. R. 
674. 

124. B. 1. S. N. Co. V. Sec. of State 
38 Cab 230 ; 15 C. \V. N. 87 ; 12 0. L. J. 
505 ; Promotha v. Rakhal 11 0. L. J. 
420 ; Abu Bakar v. Peary Mohan 34 Cab 
451^; Bejoy Chand v. P. K. Mojumdar 
13 C. L. J. 159 ; 9 inef. Cas. 582 ; Gobinda 
Kutfiar V. DebcndrA Kumar 12 C. W. N. 
98 ; Mahammad Safi v. Haran Chandra 
12 C. W. N. 985 ; Prabal Chandra v. 
Peary Mohun 12 C. W. N. 987. 

125. Gilataun V. Sec. of State 10 
a w. N^195. 

126. Fink V. Sec. of SUite 34 Cal. 
599. 



FOR PUBLIC PURPOSES. 59 

ceedings are at an end. But il one o£ the claimants, who objected 
to the amoun|; of compensation offered by the Collector, withdraws 
or if he did not obtain a!i order of reference and tlie amount of com- 
pensation is increased at the instance of the oth^r claimants, he can 
claim the bejietits of the increased amount awarded by the Judge at 
the instance of the other claimants^*’ , * 

•On a proper reference being made, the Collector's award is 
prima facie evidence* that the amount awarded is tlie proper amount 
and the onus is on the claimant wlio takes the position of the plain- 
tiff tlmt the compensation awarded is inadcMpiateJ*® But * if the 
Collector maRes no enquirj^ or fa*ils, in making d reference to the 
Court, to state the grounds on which the amouiit of com[>onsation is 
determined, the burden is shifted on the Government who takes the 
position of the defendant.^^'^ 

The provisions of the Civil Procedure Code apply to the proceed- 
ings before the Court.^^ Thus, where the proceedings are dismissed 
for want of prosecution,* a suit is not maintainable for the trial 
of the question involved in the reference, but the ‘party who seeks 

s * 

to have such questions tried and occupies the position of a plaintifl’, 
must get theq)roccedings reversed utuler 0. 0 r. 9 C. P. C. A*(!t V»of 
]908J®^ Where there are seyeral inferences in which the parties, 
are the same, the evidence is the same, and the plots of bind ar(‘ 
contiguous to one onother and form p*irts of one estate, although in 
occupation of differcnt'tenants, the cases may be consolidated.*^^ * 

The Secrete, ry of State is directly interested in the ascertainment 
of compensation, and no proceeding ii|mn a reference can be valid 
in his absonce.*33 The Court may make an order for discovery under 


127. Nabin Chandra v. Dy. Commis- 

sioner of Sylliet 1 C. W. N. 562 ; Bejoy 
Chand v. P, K. Mojumdar 13 C. L. J. 
159 ; 9 Ind. Cas. 582 ; cf. Kaslii Proaad 
V. Sec. of State 29 Cal. 140. • 

128. Ezra v. Sec. of State 30 ,Cal. 
36 ; 7 e. W. N. 249^; Kishan Chand v, 
Jagannath 25 All, 133 ; Behari v. Nanda 
n o. W. N. 430. 

129. Madhusudan v. Coll, of Cut- 

tack 6 C. W. N, 406 ; Fink v. Sec. of 
State 34 Cal. 599 j Harish Cllandra v. 
Sec. of Htate 11 C. W. N. 875. ' 

130. Ss, 63 and 54 L. A. Act 1 of 


1394. 

131. JFlehary v.* Nanda 'll 0. \V. N. 
430 ; Bhandi Singh v. Uarnadhin Rai 10 
C. W. N,*991 ; 2 C. L. J. 859. 

132. Kashi Proead v. Ste. of State 29 
Cal. 140 ; TruSteea, Bombay Impr?ve- 
ment v. Jalbhoy S3 Bom. 483 ; 11 Bom. 
L. R. 674. 

133. Municipal Corporation v, Jogeu- 
dra 13 C. W. N. 116. The Court may 
add parties under 0. 1 rr. 8 (2f, 10 (2) (3) 
C. P. C. Act V of 1908 ; Kiahan Chand 
V. Jagaunath 25 All, 133. 


LKOture H. 


Procedure, 



Lkcthre 1 1. 


Separate suit. 


CO (JMVV.hiiOlW SALKS 

0. Ur. 12 0. r. 0. Act V of Ishucs may be t'rauiod raising 

questions other than those specified in the refereiice.^®^ Where the 
claim is withdrawn, not more than haU tbo fuil {'ees of tlio pleader can 
he awarded under rule 36 (b) CIl VI Hules and Circular Orders of High 
Court, Calcritta.^^ Proceedings in the Court of the Jydjije are not suib 
for money'or suits for land within the meaning of rule 457 of the 4th 
April 1891 for the Courts subordinate to the High Court tor the North 
Western Provinces. A pleader's fee should tlK^’ofore be calculated 
according to rule 461.'^' 

Tlie question as to the persons to whom tlie coinpensation is pay- 
able, may he dt-tc'i'mined either hy a reference or by n suit.^®^ Put 
if a person has oneb made Ins (dioico and avaih^d hitnself of a 
reference to the Court, ho cannot again ask for an opportunity to litigate 
the same matter in an ordinary Court.^^ But where the Collector 
refuses to adjudicate a claiui put forward, or where there has been 
no reference, a suit will he maintainable for the adjudication of the 
rights of the claimants inter *" It is thor duty of the (fivil (.\)urt 
to set aside the proceedings of, and a reference by, the Collector 
which are contrary to the provisions of the Act.^^^ Nor, are the 
Ciidl Courts powerless to affm*d relief to a perj^on -‘aggrieved by 
.[proceedings taken in nominal complijince with statutory provisions.^^* 
A se[)arate suit ns maintainable for damages which could not reason- 
ably have been foreseen at the lime of the proceedings,^*^ or where 


lyi. B. I. S. N. (>>. V. 8ec. of State 
38 Cftl. 230 ; 15 C. W. N. 87 ; 12 C. L. 
J. 505. 

135. In ro Kustomji Jijibfcai JO 
Bom. 341 ; 7 Bom. L. li. 881. 

136. Naiihilal v. See. of State 
C. L J. 217.’- 

137. Kanliaiya I^al v. Sec. of State 
14 Iiid. Caa. 214. 

138. S. 31 Ll A. Act 1 of 1894. 

i' 39 . Bhantli Siugli v? Kiimaclliin Bai 
10 C, W. N. 991 ; 2 C. L. .T. 359 ; Habu- 
j»n V. Sec. of State 4 C. L. J. 256 ; 
ChowaKaiau v. ,Yayyaprath29 Mad. 173. 

UO. Rameawar V. Sco. of State 34 
Cal. 470 ; 11 C. W. N. 356 ; 5 C. L. J. 
669 ; Nilmani V. llambundhu 8 L A. 90 ; 
7 Cal. 388 ; 10 C. L. il 393 ; Hurmutjan 
V. Fadma JiOcliun 12 Cal. 33 ; Funnabati 


V. Padimwaud 7 0. \V. N. 5.38. 

Ml. Sliyam Cliunder v. Sec. of Stale 
35 Cal. 525 ; 12 C. W. N. 569 ; 7 C. L. 3. 
445 ; Babujan v. Sec. of State 4 0. Ij. J. 
256; Ladli Begam v. Raje Kabia 13 
Bom. 650. 

142. B. I. S. N. Co. V. Sec. of State 
38 Cal. 230 ; 15 C. N. 87 ; 12 C. h, J. 
505 ; Luchmeswar v. Darblianga Muni- 
cipdity 171- A. 90 ; 18 Cal. 99 ; Caekwar 
V. G^iidhi 30 I. A. 60 ; 27 Ikmi. 344 ; 
7 ( ■. 4V. N. 393 ; Raine^fwar v. Sec. of 
vState 31 Cal. 470; 11 C. W. N. 356; 
5 C. L. J. 669 ; Roghuuath v. Coll. <6' 
Dacca 11 0. L. J. Cl 2 ; Oliid. Cas. 4.57. 

113. Rameswar v. Sec. of State 34 
Cal! 1701 11 0. W. N. 356 ; 5 C. L, I 
669. 
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tlie .statutory authority has be{|i ahusorl or cxceoJotl.^^^ 

ff tho higd belongs to any person who has no power to alienate 
it, tlie Court shall prjer the moneys to be invested in the purchase 
of other lands, to be held under similar title and conditions of owner- 
ship and i»i th^s (government or approved securities, and until such 
investment direct the payment of the proceeds to tlie porst^n entitltMl 
for.the time being to the possession of the land, the costs of investment 
and all other reasonable chargi'S and expenses being borne by the 
Oollector.^’^ Whore a Hindu widow is appointed an executrix 
to the*estate of her deceased husliand hut her power of enjoyment 
is restricted to the profit of tlie^ estate, she is# none the less a 
person having no power to alienate The 'protection thus enjoyed 

by reversionary heirs, when land is in the hands of limited 'owners, 
e, f/., a widow or a shebait or a vatandar, should not by r(;ason of the 
acquisition be completely withdrawn so as to prejudice them. When 
property is taken compulsorily from any person who is not sui juris 
and who is not competeu]^ to make*the suhsecpient alteilition in the 
di.sposilion or devolution of tliat property which would naturally 
follow such a change, the prosumpti()n is that the legistaturo did not 
intend to igterfero with any legal .rights or ixuf legitiiurfto j[)xpocta- 
tioiis of any persons whatsoever Thus, the money remains 
impressed with the character of real estate so that,^ until it passes 
into the hand of a person absolutely entitled to it,* there is a con- 
structive conversion of it into But the Land Acquisition 

Judge can entertain a/id investigate an application by a limited 
owner to withdraw a portion. of the. compensation money in deposit 
to effect improven^ients upon the remainder of the trust property 


111. Gaekwar v. Gaiullii 80 1. vV. 60 ; 
27 Bom, 844 ; 7 C. \V. N. 398 ; Ramos* 
war V, Sec, of State 84 Cal. 470 ; 11 
C, VV, N. 856 ; 5 C. L. J, 669 ; Ricket v. 
% Rail. Co. (1867) L. R. 2 H. U 175 ; 86 
I-. J. Q. B. ‘20r>. ’ , 

145. S. 32 L* A. Act I of 1891 ; cf. 
«• 80 L. Cl. 0. Act f84.5. 

146. Trinayani v. Krieiluia Ball 89 
Oal 906; 17 C. W.. N. 938; 6 Ind. Chn. 
157. 

147. Per James L. J., in re Bar- 
(1881) ]7 Ch. 1). 211 ; Foster v.Voater 

(1875) 1 Cli. D. 588 ; Hoiikimoa v. Ki- 
cUardson (1913) 1 Ch. 284. 


WS. Kcllttiidv. Fulfoid(l877)*6 Ch. 
X), 491 ; Ram Prasaniia v. Sec. of State 40 
Cal. 895 ; Miiiialvii v. Abhia.sh 14 C.W^N. 
1024 ; *11 C. L. J. .088 ; Kamini Debi v. 
PromotRo Nath 89 Cal. 33; 13 C.L.J. 597 ; 
10 Tiid. Caa. 491 ; Slieo iRattai] v. Mohri 
21 All. 354 ;• Sheo Prasad v. Jaltha 24 
All. 189 ; Maharamad Ali r. Ahamrned 
All 26 Mad. 287 ; Shiva Rao v. Nagappa 
20 Mad. 117 ; Coll, of^ Jlelgaun v. Bhim 
Rao 10 Bom. L. R. 657. 

140. Kamiai ] )eV)i V, Promotho Nath 
30 Cal. 38 ; 13 C. L, J. 507 ; 10 Ind. Ca.s*. 
101 . 


Ij, 

Ho -in vest- 
ment. 
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Lectohe II. 


Judge’s aware 
iii a decree. 


Effect of 
award. 


.SOUY SALES 

When any compensation money is t deposited in Court, ilje Court 
may, on the application of any party interested, or claiming an interest 
in such money, order the saine^o be invented fitt>Government or other 
approved securities.'®® The money deposited is a debt for which it 
is necessary for tlie heirs to take out a certi&ciHe under tho’ 
Succession«Certificate Act VII of 1889.^®^ 

Every award shall specify the amounts awarded under each of 
the clauses under S. 23 L. A. Act I of 1894, together with the grounds 
of awarding each of the said amounts.^®- An omission to do so by th (3 
Judge amounts to a material irregularity in the exercise of jurisdic- 
tionJ®® An ordtr for ’investment of money deposited in respect of 
lauds belonging to pel sons incompetent to alienate them, may he 
made in the award.'®^ If the amount of compensation awarded by 
tho Collector is inadequate, tho Court may direct that the Collector 
shall pay interest at the rate of (5 p.c. per .annum on the amount, over 
and above the amount awarded by him, from tho date of his taking 
possession ok’ the land to the date of j^uTanenfc of such excess into 
Court.'®® 4Vhen , the award of the ( Collector is not upheld, the 
costs incurred in the proceedings, before the Court shall be paid by 
the GoUector, unless the claim of the applicant was ox*travagant or 
he was negligent in putting his case before the Coilector.'®® 

An award is .not chargeable with stamp duty.^®^ An adjudica- 
tion as to compensation or apportinment is a decree.'®^ But where 
the Judge does not go into the merits of the claim and does not 
decide anything, the order is not a decroe.^®^ An award refusing to 
restore a claim case disposed of exparte, is not an award.'®® 

An adjudication of title between rival claimants by the Court 
concludes tho question, an.i a’person whose claim has been adjudi- 
cated upon, is not entitled to have the claim reopened and heard 


150. S. 33 L. A. Act I of 1804. 

151. Abinae Chandra v. Probodh 
Cha«.dra 15 G. W. N. 1018 ; 13 Ind, Cas. 
357. 

162. S. 26 L. A. Act I of 1894. 

163. Joseph Vj^ Salt Co. 17 Mad. 371. 
154. Shiva Rao v. Nagappa 29 Mad. 

117. 

15.5. S. 28 L. A. Act I of 1894 ; 
Rangajjwania Tvp^^ll. of Coimbatore 5 lud. 
Qi«. 744; 7. M. h- T.78. 


156. S. 27 L. A. Act I of 1894. ^ 

1.17. S. 51 L. A. Act I of 1894. 

158. Nilmoni v. . Rambundhu 8 1. A. 
90 ; 7 Cal. 388 ; 10 C. L. R. 393 ; Nil- 
kanth v. Coll, of Thana 22 Bom. 802 ; 
Ladha Ebrahim k Co. v. Asst. Coll, 
of Poona 12 Born. L. R. 839. 

159. Harrish Chandra v. Bhoba Tarini 
8 C-'W. N. 321. 

3 

160. Hftfiun V, Tnsiruddin 50 

Ciil. 893. 
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ngain in another suifc^®^ \V|ien the adjudication is in respect of 
prop*erty othj^jr than that to which the enquiry relates, thongh the 
title thereto Vs the ^sa;no, the decisi(vi is not res judieata}^^ If the 
;iward says nothing as to damage for severance, it may be assumed 
that it is incVuded in the amount, or that the f^ourt has by silence 
decided that tliere was no damage in factJ^ ^ 

.Although an award directing the refund of compensation money 
paid, does not amofint to an award, it is enforceable under S. 36, 
0. 21 r. 30, C. P. (I Act V of 190S.^®‘ Even if C. P. 0. docs not 
apply, *the Court has inlierent power under general principles ,of law 
to compel rfj^titutiou.^®® An order or award of* the Tribunal is 
enforced by a Court of Small Causes, as if it \^'crc a decree of that 
Oourtd^'^ 

An appeal shall lie to the High (Jourt from the award or any 
part of the awardd^^ An appeal lies to the High (!ourt from an award 
of the Tribunal on the certificate of the President that tlie ease is a 
fit one for appeal.^®® An <»rder for the apportionment of comp(‘nsation 
is appealable to the High Courtd®*^ An o»ider directing 'investment 
of the compensation money, being an integral part of the award, is 


lt)l. Nilinoai v. ll'imbundtiu 8 I, A. 
VO; 7 Cal. 3S8; 10 C. L. R. 393; 
llurinatjan v. Uiidiiia Lochaii VA Cal. 

; Pumiabati v. Uaduianand 7 ('.W.N, 
538 ; Riim Gliutidiir v. Madho Kumavi 
]2 1. A. 188 ; 12 Cal. 484 ; Chowa Karan 
V. Vayyaprath 29 Mad. 173 ; Bhandi 
Singh V. Kainadhin Rai 10 ('. W. N. 
V91;2 C. L. J- 359 ; lUbujaii v. Sec, of 
state 4 C. L. J. 250. 

162. 1-^irgaj v. Kali Charan 34 Cal. 

466 ; 11 C. \V. N. 525; Nobodeep v. 
Brojendra 7 Cal. 406; 9 C.L.U. 117; Maha- 
ded V. Neelauioui 20 Mad. 269; Basa.'*tv. 
Keshai 2 Ind. Cas, 853. ^ 

163. lure Hayne (l865) 13 W. K. 492 ; 
Bake of Beaufort & Swansea Harbour 
Tru.stees (1860) 29 L.J.C ?, 241. 

164. Nobin Kali v. Baualata 32 Cal. 
921 ; 2 0. B.J, 595 ; Kakkalangara v. 
Karala Varma 2 Ind. Cal. 931 ; 6 

m 


165. S. 144 C.P.C Act V of 1908 ; 
Jpgesh Chandra v. Yakifb Ali 17 C.W.N. 
1057 ; Mriualiiii v. Abioash 14 C.W.N. 
1024 ; 11 C.L.J. 533 ; Coll, of Ahiheda- 
bad V. Lavji Mulji 35 Bom. 255 ; 10 Ind. 
Cas. 818; 13 Bom. L. R, 259 ; see contra 
Oobinda loanee v. Briiida Ranee 35 Cal. 
HOI ;.12 C.W.N. 1039. 

lOo! S, 48 (10) B, 1. Act. JV 
(Bo. C.) of 1898 ; S. 77 C. 1. Act V 
(B C.) of 1911. . 

167. *S, 54 L. A. Act I of 1894. 

168. S. 48 (11) B. I. Act IV. (Bo. C.) 

of 1898 ; S. 3 (b) C. I.*(Appeala) Act 
XVIII of 1911.- • 

169. Balaram Khramaratar v. Sham 
Sunder 23 Cal. 526 ; Harriah Chaiulra v. 
BhobaTariui 8 0. W. N^321 ; Porealmath 
V. Sec. of State 16 Cal. 31 ; Sheo Rattan 
V. Mohri 21 All. 351 ; Municipal Com- 
missioners of Bombay Abdul Huk 18 
Bom, 185. 


LE«’TrTRE II. 


E.\ecution of 
award. 
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Appeal. 
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Lkctukk II. 


< 


Suit for non- 
feasance, 
fciisaiice etc. 


appoalablcJ^® An award of costs is a [^rt of the award an<l an appeal 
lies against snch part.'“^ Bat an order directing the 'refund of the 
inoney,^^^ or an order rejecting an npplicjiition hy a person to be made 
a party on the ground that he has no locus standi^^^ is not appealable. 
Wlum an Assistant Judge makes an award and it., is confirmed or 
set aside ky the District Judge on appeal, no second appeal lies 
against the decision of the District Judge The respondent is 
entitled to olijecfc to the award under O. 41 r.'22 0. P. 0. Act V 
of There is no appeal to the Privy Council as of right from 

an ordcrof a High Court, for the force of S. 54 L. A, Aot I of 
1894 is exhaustiur when the appeal to the High Court is heard 

The memorandum of appeal must he stamped as an appeal from 
an original decree and must bear the Court-Jee stamp as provided 
by S. 8 Court-Foes Act VIII of 1870 But wliere the Judge 
referred the claimant to a civil suit, the* Court-fee payable is two 
rupeesd^^ The decree awarded in appeal must bo limited to the 
amount for which the Court-fees have been paid on the memorandum 
of appeaU^ • • 

No suit or procooding shall ho instituted against any person for 
ahy tortious act, in pursuance of anything done under the Act, 
'without giving him a inonthV notice in \yriting of the intended 
proceeding and of the cause thereof^®® Notice is rcMjuired only 
when any tortious act is done under the AetJ®^ Where no notice 


170. Trinayani Da^i v. Krishna Lil 

39 Gat. 906 ; 17 0. W. N. 933 ; 6 lad. 
CaH. 157 ; Siiiva lUo v. Nagappa 2j9 Mad. 
117. ^ 

171. Ekanihara v. Muniswamy 
Mad. 328 ; see contra under the old 
Act, Baniasooudaree v. Veriier 22 \V. K, 
136; 13 13.L.11. 1S9. 

172. Nobin Kali v. Banalata 32 Cal. 

921 2 C. G. J. 595 ; Gt?binda Ranee v. 

Brinda Uaaee 35 Cal. llOi ; 12 C, W. N. 
1039. 

173. Qolap Khan v. Bholanath 12 
0. h. J. .545. 

174. Nathubhai v. Manordas 36 Bom. 
360; 14 Bom. L R. 32.5, 

175. RaghiinaUi v. Sec. of State 29 
Bom. 504; 7 Bom. L. R. 569. 


176. Rangoon Botatoung Co. v. 
Coll, of Rangoon 39 I. A. 197; 40 Cal. 
21 ; 17 C W.S. 9g1 ; IG C. L. J. 24r) ; 
Special Oflicer, Salsette v. Dossabliai 37 
Bom. 506; 17 C.W.N. 421 ; 14 Bom. 
B. R. 1194. 

177. Sheo Rattan v. Mohri 21 All. 
354 ; Trinayani v. Krij^bna Lai 39 Cal. 
906p. 17 C. VV. N. 933 ; 6 Ind. Cas. 157. 

178. llarrisli Chandra v. Blioba Tarini 
8 C.W.N. 321. 

179. Mahomc‘1 Ali v. See. of State 
30 Cal. .501. 

ISO. S. 52 L. A. Act I of 1894 ; Ss. 
15.5, 156 C. I. Act V (B.C.) of 1911. 

iS^l. Kamineo Debia v. Protap 
Cbunder 25 W. R. 103 ; Ezra v. Sec. of 
State 30 Cal. 36 ; 7 C.W.N. 249. 



FOR PUBLIC PURPO^SEK. tJ5 

is served on the Secretary cl State for India in Council under LueitTtii; TI. 
S. 8*0 of O.J? 0. Act V of 1908, au in J unction can be eluiineil 

by hiin.182 V ^ ^ ‘ 

A suit to recover compensation money improperly witlidrawn, is 
maintainable^®^ A suit to recover compensation refused by the 
Collector is /ijoverned by Art. 120 Sell. T Limitation ♦^\ct IX of 
Art. 17 Limitation Act IX of 1906 laders to a suit for 
compensation for oAiission by the Collector to pay or deposit in 
Court, the comfiensation money, while Art. 18 refers to a 

suit for cotnpeiisation 'for refusal to complete the acfjuisOion.^®^ 

As between a landlord and tenant, the latt(*r of whom has drawn 
out the whole compensation money, a suit by 4, he former falls under 
Art. 62 or 122 of the Limitation Act IX of 1908.^®® 

Wlien the Collector has made an award, he may take possession iwes^i.m. 
of the land which shall thereupon vest ahsolutly in the Ooverninent 
free from all encumbrances, even where no notice under S. 9 of the 
Act has been served. If 4110 Collector is opposed orMmjieded in 
taking jiossession, he sliall, it* a Magistrate, enforce a surroider of the 
laud to himself ; and if not a Magistrate, he '!«hall ajiply i!o a Magis- 
trate or (witjun 4he town of Oalcuita, Madras * 01 * Bombay) to the 
CoumiissLoner of Police,'®® Making^ a tunnel under, or throwing^ 
an arch over, a part of a house is taking possession^ of it.*®*'' The 
Collector cannot take possession of any land beyond tlie boundaries 
given in the declaration and if there is an error, the Judge or the 
Collector cannot rectify The land taken vests absolutely in 

the Government and is discharged, of all easements; appurtenant 

thereto.^^^ When the private rights of way pver the land acquired, 

» 

18*2. Hiri PatKluratig V. Sec. of SUle 0. W.*N. 202. • 

27 Uom. 421 ; Sac. of State v. llajlucki ,187. S. 16 L. A. Act I of 1894; 

25 Cal. 289. Ganga Ram v. Sec, of Stati 30 Cal. 576. 

18», S. 31 li. A. Aofc I of 1894 ; 188. 47 L. A. Act I of 1891. 

Mriaftlini v. Abinash 11 0. W. N. 1091 ; 189. Falkiier v. S. & 1). Itiil. Oo. 

no. L. .1.533. * . (1.873) L.U. 18 Eq. 1^S. • 

)8l. Rameswar v. Sec. of State 34 190. Hari??lii*Chaiulra v. vSec. of fJtate 

Cal. 470; 11 C.W.N. 356 ; 5 C. L.J.*669 ; 11 C.W.N. 875. 

tUma-rHill v. Magistrate of Nuddea 11 191. Taylor v. Coll, of Puniea 14 

W. U, 1. Odl. 123 ; in re Fenwick 14 W. R. Cr. 

185. Miutharavadi V. Sac. of State 72; 6 B. L. U. App. 17 ; Co’l. of 24 

27 Mad. 535 ; Ranieswar v. Sec. of State Porgumiahsj v. Nobin 3 W.U. 27; Kaglc v. 

Cal. 470 ; 11 C.W.X. 356 ; ft C. L. J. Charing Grosii Rail. Co. (1^67) h. R. ‘2 

609. (;. p. 638 ; Wigram v. Fryei' (1887) 30 

^86, Khotter Kri$lo v. Dinendra 3 Ch. D, 87 ; 56 B. J. 1098. 



6fi <’pMri;.r,s()HY sai.K!^ 

f 

LKcn.fHK II. wore legally oxtinguiMhcil, evitlen('eoftsul)se({Ucnt trespass and user by 
the public will not avail to establish a now rededication 4o the [uiblic 
of a right of way over the land in quoj^tion/^‘*^o irjinorals under 
the land will also vest, unless the Collector makes a statement to the 
contrary, in the manner prescribed hy >S. 3 L. A, (Mjii\^s ) Act XVfll 
of 1885. . 

If the mines lying under the land have not been acquired with 
the land, tlie per.sons entitled to work the mines ‘Ishall give the Local 
Government 60 days’ notice before the commencement of the 
workii,igd^3 Upon such notice being given,' the Local Govcx'nment 
may publish a declaration of its willingness to pay ‘ compensation, 
either for tlie minett and minerals, or in consideration of the mines 
being worked, subject to sucli restriction as the Local Government 
may specify If no compensation is offered, the mines may be 
worked in a proper manner according to. the usual manner of working 
such mines in the locality, although such working may absolutely 
destroy tlie' surface.^^"’ But if any dan'iage or obstruction is caused 
to the vsurfiice by im[)ro|K|r working, it must be repaired.’^® 

The compulsory acquisition of land will not justify the iiifringe- 
ipent of the rights of othersd^^ • Thus, I. IL Act IX oh confers 
^ on railway company to do certain things for tlie purpose of con- 
stucting a rail>vay, or the accommodation of other works connechHl 
therewith which could not be lawfully done without tliom.^^^ But in 
the .exercise of these powers, the railway administration shall do as 
little damage as possible, and compensation shall hy [laid for any 
damage cause'll by the exercise thereof and the amount shall be deter- 
mined in accordance v/ith the provisions of the L. A, Act I of 


Miiucliester (1908) A.C. 117 ; Eden v. 
N. W. Kail. Co. (1907) A. 0. 400. 

196. S. 7 Jj. A. (Miim) Act XVITI of 
1885 ; M. Kail. Co. v. Kobimson (1889) 15 
Ai)p. Cas. 19 ; 0. W. Kail. Co. v. Blades 
(1901) 2 Ch. 624 ; iii re Todd Birleston 
&c. (1903) 1 K. B. 303. 

197. Foster v. h. G. Hail. Co. (1895) 
1 Q. B. 711 ; Kaj Mohun v. E. 1. Kail. 
Co. 10 B, L. R. 241. 

193. Ss. 7, 8 and 9 1. K. Act IX 
of M90. See Emsley v. N. E, Rail. Co. 
(1896) 1 Ch, 418. " 


' 192. G. G. Kail Co. v. Balby &c. 
District Couriidl (1912j 2 Ch. 110. 

193. S. 4 L. A. (Mines) Act XVIII of 
1885. 

194. S. 5 b- A. (Mines) Act XVIll of 
188 , 5 . 

195. G. W. Rail Co. v. Carpalla 
United China Clay Co, (1910) A. C. 83 ; 
(4. W. Kail. Co. v. Bennett (1867) L. K. 
2 H. L. 27 ; Howley Park Coal and Canal 
Co. V. N. VV. Rail Co. (1913) A. C. 11 ; 
K. W. Rail Co. v. Budhill Coal & 
Sandstone Co. (1910) A.C. 46 ; New Moss 
CAUery Ud. v. Lord Mayor -&c., 
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• \ 

The land fiaj(nirod may|[)o used for any purpose for whicli tin? 
st^itufe authoyises its use, although not the purpose for which it was 
professedly taken, provided it does not yifriugo tho rights of others,®^® 
*Tluis, lands acquired at tlu' instance of the Port Commissioners are 
lipid by tliem f^ir public purposes,” that is the'purposes referred 
to in 8. 38 l\)rt Commissioners Act V'(d^*^b) of 1870.f^ So, a 
railway company purcliasing laud for the railway acquires solely 
for the purposes of constructing and using the railvvay,^'-^* 

Mnnicipal and other public bodies are sometimes given powers to 
take land beyond ^ what ‘is actually necessary for the execution.of the 
proposed work^, in order that some part at least* of the improved 
value of the adjoining land may he secured in* ease of the burden 
upon the ratepa^Trs. These lands are authorised to be taken for the 
purpose of recoupment,'’ as the public body is empowered to sell 
or lease or otherwise transfer them at what may he the enhanced 
value.^^* 

Tn cases of urgeno}", * 11 ^ the Local Government so directs, tho 
('olleetor, though no award has been made, may after loVlays after 
publication of tlie notice under 8. 9 (1) take possession of any waste 
cr arable lan\l needed for public yfurposes or for a company^®' 
Whenever owing to any siniden change in the channel of any 
rnivigal)le river or other unforeseen emergency, it beooiues necessary 
for any railway administration to acquire immediate possession of 
any land, tho (’ollector may immediately, after the publication otthe 
notice and with the prc’/ious sanction of the Local (Jovernment, 
take possession of such land.*^^ The Xk>llector shall, at the time of 
taking [jossession, oR’er to tho person iiiterpst^d, compensalion lor ilie 
standing crops and trees on such lanVl <Oid for any other dantuge 


199. S. 10 I II. Act IX of 1890. 
iiOO. Raj Molnin v, E, J. Rail. Co. 
to R. L. R. 2U*; liuclmieswar *v. 
l>arbhai)ga Municipality 17 1. A. 90 IS 
<’a]. 99; CalloM'ay v. Vl.ayor & Ooniinonalty 
of LonUou (lS6f>) L. K. 1 H. U. U ; 

I . J. Ch. 477. 

201. K. Bonnerjee v. (^:)ininission- 
onrfor the Port of Calcutta C. R.. J. 

m, • 

- Xortou V. L, & X. \V. Rail. Co, 


(1879) n fh. D. 208. 

203. '..50 0. M. Aot in (R.C.) 
of 1899; S. 81 C. I. Act V (R.C.) 
of 1911. See Galloway v. Mayor & (’om- 
monalty of London (1866) L. II. 1 H. L. 
31; 3.5 L. J. Oh. 177 ; Quinton v. Bristol 
Corporation (1874) L. U. 17 Eq. 524 ; 
Rolls V. South Shields Corporation (1899) 
79 L. T. 685 C, A. 

204. S. 17 (1) L. A. Act I of 1894. 

205. S. 17(2) L. A. Act 1 of 1894. 


Recoupment. 


Taking posses' 
sion before 
awanl 



.LKirruiiK 11, 


Temporary 

ocoupatiou. 


(i§ . CpMPlJLSOHV SALKK 

uraused hy su<lJ(in ll*nder S. 557 (b) Caicntta Mimi- 

cipal Act III (B. 0.) of 1899 ‘‘in the case of any areti which is 
stated m a certificate by a Magistrate to be fnrjhealthy/’ S, 17 L. A. 
Act I of 1894 is made applicable. 

WlKJiiever it appears to the Local Government that the temporary 
occnpation and use of any waste or arable land are iiec^ded for any 
public purpose or for a company, the Local Government may tlirect the 
Collector to procure the occu|mlion and use of such land not exceed- 
ing three years. The Oodector shall then give written notice to the 
persons interested in such land of the purpose for which it is needed, 
and pay compensiition, either in a gross sum or by periodical pay- 
ments. In case the * Collector and the persons interested differ as 
to the siifticiency of the compensation or apportionment, the Collector 
shall ref(n’ the difference to the Court.*^^ On payment of such 
cotnpensation, or on making a reference, the Collector may take 
possession of the land and use or permit the use thereof in 
accordance ‘ with tlie notice. On the expiration of the term, the 
Collector shall restore the land to the persons interested arid make 
such compensation as may have accrued. But if the land has 
become, perinanently unfit for the purpose for vvhick it vyas used, and 
if the persons interested so reejuire, the Local* Gov(?rnmcnt shall 
acquire it ' 


iOt). S, 17 (3) L. A. Act I of im. 208, S, 3G L. A. Act 1 of 1804. 

207. S. ar. L. A. Act I of 1804. 



1_.ECTURE III, 


Compulsory Sales for public purposes. 

• *( Assessment and Division of Compensation.) 


The principle o£ compensation is indemnity to the owner and 
lieftce the basis on which the amount of compensation or purchase- 
money is to be assessed for the land acquired, is its value to the 


owner at the date of the declaration under S. 6 L. A. Act I of 1894*. 
An iiTtention to dake away property without compensation’ should 
not be im puled to the legislature, unless it he expressed in unequi- 
vocal torms.^ The measure of compensation is not what the person 
who takes the land will gain by taking it, or what will he its value 
to him, but what the person from whom it is taken will lose by 
having it taken from him’; in other words, tlie owner is entitled 
to receive, lor the land he ^ivos uj), its proper equivalents 

The market value of i*he land at the date of the declaration is an 
• , ...... 

important element to bo taken into consideration in ^determining 

what compensation should be paid for the acquisition.^ ^ The exact 

moaning of* the t(}nn “market value” is no where tobeTouniiu 

any of the Indian judicial deeisions.** But though exact valuation i?j 

practically impossible, the approximate market vtiUie is all that 

can be aimed at.^ “ In all valuations there must be room for 

inferences and inclinations of opinion which, being more oi^ less 

conjectural, a'^e difficult ’to exact reasoning, or to explain to others.’’^ 

The question of market value is not*a question of law hut a question 

of fact, to he (Kd-erinined in various ^places and circumstaucos 

dilferently, by adopting such method of Valuation as in the particular 

case would seem to be correct.^ Although, it would be unsafe to 


1. Com. of Public Workrt v. Logan 
(im) A. 0. aSo ; W. C. Uail. Co. v. 
W. &A. Hall. Co. (188-2) 7 A^p. Cas. 
178. 

2. Stebbing v. M\ 5 tropolitan Board of 
Works (1870) L. li. 0 Q. B. 37 ; Man- 
laatha Nath v. Sec. of State '24 
1. A. 177 ; 25 Cal. 191 ; 1 C.W.N. 098 ; 
Sec. of State v. Charleswovth, Pilllng& Co. 
(1901) A.C. 373 ; 28 L A.. 125; 20 
*Bom. 1 ; IVeniicke v. See. of State 13 
C. W. y. 1040 ; 2 Iud. Caa. 502. 


S, if, 23 (1) L. A. Act I of 1894. 

4. Wernicke v. See, of State 13 
C.W.N. 1040 ; 2 lud. Ca^s. 562, 

5. Harwh .Chiindra v. Sec. of »Stat© 
n C.W.N- 876. 

6. Sec. of State v, Charlesworth, 
rilling & Co. (1901) X. C. 373 ; 28 I. A. 
121 ; 26 Bom. 1. 

7. Bombay Improvement Trust v. 
Jalbhoy 33 Bom. 183 at p. 49i ; 11 Boiu. 
L, R. 674. 


PrincijOes of 
a.s«<c.s -anient of 
com pen 
tT oney. 

Maitei .s to be 
oon^^d re«l ill 
defer liiiin*; 
the at lount. 


i. Matket 
vithie : what 
it lueans. 
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Le*;ti:rk in. any inf^n’once froin the practice^ prevailing in England, tliere 

is no difference between the value to tlio owner whicli^ forms the 
basi.s of compensation payable ynder the Lan^l Clauses Consolidation 
Act of 1845, in England and the market value of tho land under 
,S. 23 L. A. Act I of 1834.« * , 

The mayket value of the land means the price whicH would, be 
obtainable in the market, if disposed of on the ruo.st profitable torins, 
for a concrete parcel of land with its particular advantages and 
drawbacks, both being e.stimuted rather with reference to com- 
mercial value than with reference to any abstract legal rights or 
individual |;)roper(^^ of a |)articular purchaser.® Tt is the price, 
wdiich the owner willing, but not obliged, to sell, might reasonably 
expect to obtain from a willing purchaser under no necessity 
of having itd® But the owner is not to bo deprived of the most 
advantageous way of selling his land, 6. r/., by selling in lots, 
by reason of the facts that it is subject to immediate acquisi- 
tion.'^ Market value is to be <<*onsidored witli reference to a 
|)articular commodity in general and not as afl' 0 (;tod by circums- 
tances connected with Jb particular holder of the commodity. All 
rights, which the pc I'son enjoys because of the ownership or occupancy, 
are to be considered in valuing the land, irrespective of considera- 
tion of what the acquirer will gain, or of any appreciation or 
depreciation of the land by reason of the acquisition.'^ Neither, 
the degree of urgency which has led to the acquisition, nor, any 
disinclination of the persons interested to part with the land to he 
acquired, nor, any sentimental grievance, such as, offerings to idols 
in a temple would have to be carried through the street and so lo.so 
their religious efficacy, shouM be taken into account.'® 

It is the particular piece of land that has to bo valued including 
all interests in it. The market value is to he ascertained on the footing 


8. (rovt. of Bombay v. M'jrwanji 
Muncherji 10 Bom. L. U. 907. 

9. , Bombay Improvement Trust v. 
Julbhoy 33 Fiom. 483 ; 11 Bom. h. R. 
674 ; Govt, of Bombay v. Merwanji 
Miuicherji 10 Bom. L. IL 907. 

10. Wernicke v. Bee. of State 13 
O.W.N. 104();21tKL Gas 5Q2; Kailasli 
Chanflra v. Sec, of State 14 C.AV.N, 
209n ; 17 L. J. 34. 

11. Tiurtlees, Botnbay luiprovemeut 


V. Karsandas 33 Bom. 28 ; 10 Bom. 
L. U. GSS ; 1 IikI. Gas. 451 1 Govt, of 
Bombay v. Merwanji Munclierji 10 Bom. 
L. H. 907 ; Govt, of ..Bombay v. Karirn 
Tar 33 Bom. 325 ; 3 Fnd. O.^s. 273 ; 10 
Bom. L. n, GGO. 

12. S. 24 L. A. Act l of 1894. 

13. S. 24 (1) ami (2) L. A. Act I of 
1894 ; Coll, of Poona v, Kashinath 10 
Bom, 585 at p. 591. 
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tluit all soparate interests comlline to sell. Questions of title, which 
can affect the rights of the parties IiiterestfMl, cannot bo con- 

sidered, as the Govervnnent Jiave nothing to do with the title hut 
have only to replace the property acquired with its ecpiivalent in 
cash. The Jafid, and all interests in it shoidd be dealt witii as a 
whole ; such interests should not be split up and valued s(q;firately and 
independently. Thus, where the land has buildings on it, the market 
value should bo assessed of the land with the buildings as one property.'^ 
Similarly, land and trees should not bo separately assessed.'^* B. 1. 
Act ly (Bo. 0.)^ of r898, S. 49 (2), does not effect a fiind^^mental 
change in the methods of L. A. Act [ of 1894.^®* Market includes 
a possible market ; in order to exclude the jfarticjdar value for a 
special purpose, there must he an affirmative finding that there was 
no reasonable possibility of a market. The interest of a public 
authority in the surface of a street extends only to so much thereof 
as is necessary for the control, protection and maintenance of the 
street as a highway am] ‘does not extend to the subsoil.^'^ If tlio 
person 'claiming compensation can inake.no use of th(5 land, nor 
obtain any value for it in the market by reason of the* restrictions 
on his ownership, he practically suffers no loss and is tlierefpro 
entitled to merely nominal compensation.^® Thus, where a portioii 
of the land acquired formed parts of public roads, no compensation 
was allowed, the subsoil having no mUrket value.^® 

The period of time* to bo regarded in fixing the market value 
is the date of the publication of the <leclaratiou of the Local Govorn- 
mont.*^ Any outlay or improvoment»on, or disposal of, land acquired, 


14, Dunia Lval v. Gopi Nath 22 Cal. 
820 ; Govt, of Bombay v. Eiufali v. 31 

618 ; 5 lad. Cas. 621 ; 12 Boui. 
Ju. K. 34. 

15. Sub. Coll. of Godavari v. 
Seragam Subraraydu 30 Mad. 151 ; 16 
M. L. J. 551 ; Seo. of State v. D«iiia 
3-al 13 C.W.N. 487, 

16, Bombay Imi)roveme«t Trust v. 
dalbhoy 33 Bom. 483 ; 11 Bom, L. K. 
674 , 

17. Tunbridge Wills Corporation v. 
Baird (1896) A. C. 434 ; 65 L. J. Q. B. 
L>1 ; Vestry of St. Mary BaHersea v. 
County of L. & B. Provmiial Flectrie 
lighting Co. (1805) 1 Cli. 471; 6S 


4 J. X)h. 238 ; r.. d; N. W. Hail. Co. 
V. Westminister Corporation (1901) 1 (iti. 
769 ; 73 L. ,J. Ch. 386 ; see S. 30 

B. M. ^ct 111 (B.C.)of 1884. 

18. Stebbing v. Metropolitan Board 
of Work* (1870) L. H. 6 Q. B. 37 ; Sec. 
of State V. Cliftrle.s\vorth* Billing cO Co. 
(1001) A. C. m; 28 I. A. 121 ; 26 T^om. 
1 ; Sec. of State v. Shamuugaraya 
20 1. A. SO ; 16 Mad. 369, 

19. Manmatha N»th v. Sec. of 
State 24 I. A. 177; 25 Cal. 404 ; 1 

C. W.N. 698; Chairman, [[owrah Muni- 
cipality V. Khetra Krishna 33 Cal. 1290 ; 
10 C.W.N. 1014 ; 4 C. L. J. 343. 

20. S. 21 (1) L. A. Act 1 of 1S04. 
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coramencoci, ina<Ie or effected without the sanction oE tlie OoUoctor 
aEter that date, should not bo taken into account Up to that time, 
an owner oE tho property in>iy go on altebTr^:^ or adding to it and 
receive compensation in respect oE the alteratioos and additions, 
although he might have known that tho property woiihl in all. 
probability® be tuken.*^^ But nutters, which increase or reduce the 
value oE the property aEtor the declaration, are irnm iterial, provided 
the owner causes no wilEul dAiuige to it.*'"* Wlicfa, however, a Eresh 
declaration becomes necessary, the date oE the Eresh declaration 
is tho time to be regarded in assessing the value o£ the land.** 

The right to compensation accrues siinultaneoMidy with the 
the right of the Govertsment to take the acquired land.*® Thus, the 
claimants are entitled to obtain as compensation only tho market 
value at the date of the declaration, including such advance in 
value as has then taken place, and a speculative rise in the price is 
not to be taken into consideration in fixing tho market value. So, 
any rise in value afterwards likely to'* j^ccrue from the use to 
which the land is intended^ to be put, is to be oxchuled.*® 

In deteritiining the m&rket value much reliance cannot bo placed 
on Jthe eyidenco of experts, unless it is supported by, or coincides 
with, other evidence.*^ 

Personal knowledge of the locality and insfifection of the spot can be 
availed of in valuing the land.*®. An honest and useful valuation can- 
not, Jiowcver, bo made simply by visiting the land.*^ To hold that 
the L.A. Court having a specialized knowledge and useful experience, 


21. S. 21(7) L. A. Act 1 of 1394, 

22. Higgius V. Dublin Corporation 

(189W 28 L. R. Ir. Q. B. 484. * . * 

23. S. 24 (4) and (5) h. A. Act I <jf 
1894 ; Bwllfa etc. Steam Collieries v. 
Pontypridd Water Works Co! (1902) 
2 K. B. 135, aff. (1903) A. C. 426. 

24. S. 49 1*. A, Act I of 1894. 

2L Manmatha Nath y. Sec. of State 
24 1. A. 177 ; 25 Cal. 194 ; 1 C.W.N. 
698. 

26. S. 24(4) U A, Act I of 1894 ; 
Sec. of State v. Charlesworth, Pilling 
& Co. (1901) A. C. 373 ; 28 I. A. 121 ; 26 
Bom. 1 ; Manmatlia Nath v. Sec. of 
State 24 1. A. 177 ; 25 Cal. 194; 1 
C.W.N. 698 ; Trustees, Bombay Improve- 


meat v. Jalbhoy 33 Bam. 183 ; 11 Bom. 
L. K. 674 ; Chairman, Howrah Muni* 
cipality v. Khetra Krishna 33 Cal. 
1290 ; 10 C.W.N. 1044 ; 4 C.LJ. 343. 

27. Harish Chandra v. Sec. of State 
11 C.W.N. 875 ; Rajeudra Nath v. Sec. 
of State. 32 Cal. 313 ; in re Dorabji 
Cursetji 10 Bom. L. U. 675 ; Govt, of 
Bombay v. Karim T.\ar 33 Bom. 325 ; 
3 Ind. C.ia 273 ; 1(1 Bom. L. R. 660. 

28. See. of State v. Cliarlesworth, 
Pilling & Co. (1901) A. C. 373 ; 28 I. A. 
121 ; 26 Bom. 1 ; E/.ra v. Soc, of vState 
32 I. A. 93 ; 32 Cal 605 ; 9 C.W.N. 451 ; 
1 C; 'L. Ju 227. 

29. Rajendr.'i Nath v, Sec. of Stele 
Cal. 343, 
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itJ awards sliould not b(3 lightly disregarded, would be a practical 
dez^ial of thfi right of pio High Ooint to revise the iindiags of the 
Special Judgc.^®^ 

Previous, sales of the acquired land may* be of great use in 
iletenniuing the market value of the land for acqiiisitipu purposes, 
if they are luma/ide transactions. But, while on the one hand, 
an inadequate ccyisideratioii may have been given for the land 
purcrhasod, on the other, an extravagant amount may have been 
paid by the purchase!! for s[>ecial pnrpos(3s of his own.^^ Where 
iho purchaser was aware of the acquisition pro(;eedings, tlie price 
paid, whether at C )urt sal(^ or at private sale, is of no value in 
determining the amount of compensation. Nor, the amount spent in 
the purchase and improvemcmt of the land can be taken as the 
market value of th(3 land, ‘‘for a man might spend a groat deal 
of money on improvements ami y«3t the result might 1x3 that the 
market value was not ine^ioasod is the amount which hf3 had thought 
lit to* 8 |)( 3 nd.'’^- Auction Aalos are not always in tliomsejves reliable 
guides, {IS tlie pro[X)rties often go for doss than the real value. 
Prohate valuativiis, as S(^h out in [jotitious for {A’obate, eau be taken 
as evidence of what the claimants valued their lands at.^^ 

Awards of coiripcrwatioii for similar huids recently :ic<|nired in 
the neighbourhood may be adini^ed as evidence.®** Similarly, the 
market vjiluo may bq uscortaiued by means of recent sales of similar 
lands in the iieiglibourliood, but more offer, as distinct from a sale 
and purchase, is only an expression of opinion on the part of the. 
offGr( 3 i\®® Evidence of sales of precisely similar lauds can scarcely 
b (3 obtained. Dill’erciiccs, great or ^maH, exist and what allowances 
. should be made for such differciices depend on a consideraitioM 
of all the circumstances and can hardly be reduced to any hard and 
fast rule. * 


St). AnaiidaraV V. Soc. of *St|i|te 29 
BoiDbay Iiupruviv 
liiont V. K.arrtmt<la;? S3 Roin. 2S ; 10 Boio. 
Ja R. 088 ; 1 Jnd. Cm, 4r)l, 

31 . (’honiii V. Ibiiina 14 MnJ. IR 

32. Per (Jouch, .J,, ia 
Hooghly V. Raj KrjHto 22 W. R, 234 : 
»Seo. of State v, Kartick Chuu^lra W.N. 
055. 

S3. Govt, of Bombay v, Merwauji 
MuncHerji lo Bom, Ia K, 907. 


34. See. of State \% I, (1. S. N. <S: Rail. 
(’•». 3t3 1, A. m) ; 3t> C»l 9(17 : 14<\\\'.N. 
131 ; 1.0 C. L. J. 281 ; M Bom. 17. U. 
JJ97 ; 19 M, L. J, (M8. 

^15. Kink v. See. of State 34 <.3al. 599 ; 

» 

Govt, of BomRiy v. Menvan ji A1unc*ljerji 
10 Bom. L. Rn 907 ; Municipal Coinmk- 
signers v. AUlul Huk 18 Bom. 184 ; 
Coll, of Poona v. Kaahinalli 10 Bom. 
5^6 ; ill re Miuiji KhoWeV 15 Bom. 
279, 
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Hence, valuations will vary according to the advantages or dis^ 
advantages, a particular plot ot land possesses on acc^ount of its 
situation, or its proximity to important trade centres,®^ In arriving 
at a proper valuation regarding house sites, the value of tl^e adjoining 
land is not tocbe the criterion, if it is untifc for building purposes,*^ 
The method of taking an average of instances of sales, or adding np 
the retail values of small plots of land, is crude aijid can only result 
in injustice to one side or the other.^® The '‘sales that instance a 
bargain by a vendor who is not likely to give .anything away and a 
purchaser who is anxious to buy the land on account of l^iis owning 
the adjoining plot” are imt safe guides.®® 

The mode of valuation by division into belts is artificial and does 
not always afford a reliable guide to the ascertainment of tlie market 
value.*® Frontage land, that is, “the land in immediate contiguity 
to a highway is a well known and powerful olomeut in tl )0 value 
of all lands in fjopulous districts.”*^ ‘But it^jannot be taken as a hard 
and fast rule 4ihat hack land is worth half Ihe frontage land.*? In 
determining the value of frontage land, the depth is of great impor- 
tance. W,hafc is a suifalde depth ni^ust depend on th.e cliuracter of 
thfi buildings in the locality.*® r 

AVhere no .special principle is applicable^ the income of the 
property, actual or imaginary, is o;)e of the recognised starting points 
for a valuation ; but it is not the only element to,b(3 taken into con- 
sideration.** Nor, is the rental principle of valuation a satisfactory 
basis to go upon, where the property is not fully developed, as when 
the building on the land is,incomplete and yields no rent. 


36. 7rru»tecfi, Bombay lmprovcii(\ent ♦ 
V, Kar»anUa« 33 Boin. 2S ; 10 Born. L. R. 
688 ; 1 hid. Ca». 451. 

37. Venkatftohahar v. Divwionrf*. Offi 
cer, Tiunevelly (1912) M.W.N. 460.#, 

38. Raghunatli v. Sw- of State 29 
Bom. <';)14 ; 7 Bom. L. R.^ 669 ; in vc 
ilhaiijibhoy Bomanji 10 Bom. L. R. 701. 

39. (lovt. of Bombay v. Karim Tar 
33 Bom. 326 ; 3 liuL Ca». 273 ; 10 Bom. 
L. H. 660 at p. 663* 

40. Roghu Nath v. Coll, of Dacca 11 
C. L. J. 612 ; 6 hul. (Ja«. 457. 

41. Per Lord Penzance, in Metropoli- 
tan Board of \Vork» V. McCarthy (1874) 
L. R, 7 H. L. 243. 

42. Govt of Bombay v. Merwaiiji 


Muiicherji 10 Bom. L. R. 907 ; Govt, of 
lk)mbay v. Karim Tar 33 Born. 325 ; 

3 Irul. Cab. 273 ; 10 Bom. L. R. 660 ; Sec. 
of StAtc V. 1. G. S, N. k Rail. Co, 36 
1. A. 200 ; 36 Cal. 967 ; 14 CAV.N. 134 ; 
10 C. U J, 281 ; n Bom. L. R. 1197 j 
Alaul^ Hu(| V. Sec. (^f i, State 11 (^. L. J. 
393 ; Roghu Nath v. ^Coll. of Dacca 1 1 
(v. L, J. 612 ; 6 Ind. Cioj. 467. 

43. Govt, of Bombay v. Karim Tar 
33 Bom. 326 ; 3 hid. Cas. 273 ; 10 Bom. 
L. R. 660 ; Guruda«\'. Sec. of State 18 
C. L. *r. 244. 

44. Kaghunath v. Sec. of State, 
29 Bom. 514 ; 7 Bom. L. R. 5S9 j in 
re Sukhanand Ourumukhari S4 Bom, 4iSti ; 
*11 Bom. U H, U7ti, 
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• I 

A valuation on a rental^basis should depend on tlio rents actually Lkctuub III. 
collected, The rent recoverable should be the normal rent and not of rents/ 
speculative rent, bas^d on a potential rise of the market, as rent cannot 
go on increasing for ever. IE the land is let at a rack rent, payable 
by tenaiitsiit will and not by tenants with a permanent or occupancy 
right, such rent is the best criterion ; but where that is, not the case, 

.the question is to determine, what would be a fair and reasonable 
rent under ordinary circumstances.^® Rental enhanced by reason 
of premises being used for an illegal purpose should not bo taken 
intp account.^® The* method of taking average rents of all the houses 
in the locality obviously disregards the- partic^jalar advantages and 
disadvantages of the individual property. # 

Rent does not necessarily depend upon structural or capital 
value, though tlio latter depends upon the former. The value of a 
rent paying property depcnils upon its income, and ca[>ital once 
invested in land and buildings cannot be aiaportioned between them. 

Unless the pro|)6rty isMiividod hi to separate blocks with a separate 
iisef attached to each, U cannot bo valued [lieceinoal, ,one portion on 
the rental basis tinJ the remainder as vacant land, in deterniining 
the ainoynt :»f compensation, (Jistinctiou sllould lie nnade between 
occupied and iiAoccupied lands, and in the case of the former, likeli- 
hood of vacancies.'^ In large* towns, the [ircsent rental and a 
supposed increase thereon cannot he safely accepled as the basis ol 
the valuation.^® When neither the selling value, nor the letting 

value affords a reliable guide, the annual value of the [iroduce of th(^ 

* * . 

land may afford a reliable guide/® 

The valuation should be made by^ capitalising the rental or 
annual value after making deductions^tor collection charges,^ repairs 
and other contingencies.®^ In valuing land within a Municipality, one- 
sixth of the Municipal assessment should be deducted for roadeess 
and other cesses and the balance estimated at 20 years’ purchase.®^ 

To find the number pf year’s purchase of the rent, the nature 

45. Sec. o*f State v. Slminnugaraya 

20 1. A. 80;n>Mtvl. m 

46. S. 40 (5) B. I. Act IV (Bo. (^) 
of 1898, 

47. Coll, of ,Hooghli Y. Baj Kristo 
22 W. R. 234. 

48. Hughli Mills V. S<^\ of^SUic 12 
€. L. J. 480. 

40. Ham Sahoy v. Sec. of State S 


C. W. N* 671 ; Kriiiaa ( 'ham^a v. Sec. 
State H C. W. N. 20011 ; 17 C. L. J. 84. 

50. Sec. of Stale v. Belchain)>ers 
88 Cal 306 ; 10 C. W. NC 289 ; 8 C. L. .1 
160 ; Bi.s\va Rajaii* v. Sec. of State 1 1 
Jivl ('as. 62, 

51. Tulshi Maklwiiia Y. Sec. of SUie 
lie. L..j. 108. 



LfiCTORK in. 


(e) Jleaiidence, 


t. 


(f) Future 
utility : pa- 
ientiiil valuer 


7(5 coSprLsopwV 


of the property, its situntion, the nito Or interest obtainiblc and 
other circumstances have to be considered.®' IE a house is to l>5 
acquired, the life oE the building, fhe possibility of having to rebuild 
it in the near future, the access to the house and the local Municipal 
laws have to be considered.*"^ 

Residentia] properties may possHS.s a value in the market, 
not for the return they give on the ciipltal invested, but for the^ 
advantages and onjoyinent which accrue from the p-isession. Such 
properties cannot be valued on the basis of hypothetical rent. The 
original cost is an important element l\)r considei’ation. A man who 
purchases, for the purpose of rosidonce, a house in a xesidential 
neighbourhood, will be 'Filling to give a liigher ]>nee than wonld l)e 
given by a prudent investor, wdio is assumod to regard his purchase 
From a purely mercantile point of view.®* 

The value of lands to an owner is enhanced by the probability 
of a more profitable future use ; hence its actual use with all its 
potentialities must bo considered.®® <>‘rhe (juostion for enquiry is, 
what is the market value of the property, not’ according to its present 
dis[>osition but laid out in the most lucrative way iu which the owner 
could dispose of/'®^ The probable i|se to wbicli the land may be put 
is necessarily an element to be taken into consideration, that is, its 
potential value should be considered, for its value is enhanced by 
tile probability of a more profitable future use.®'^ The principle is 
applicable, whether the owner has acquired the laud in order to use 
it for some particular purpose, or whether ho has do such present 
intention.®^ Indeed, the value of the owner’s interest is not properly 
compensated by assessing int^rely the amount of [) 0 ounlary benefits 
obtained by past user, in uttpr disregard of possible benefits in the 
future.®® 


52. Bhola NaUi v. Heyahaiii 11 
B. L. H. 230 ; 17 W. U. 221 ; Sec. of 
State V. Sliaiii Baluwloor 10 Oil. 7tli). 

53. In re Sora)/ji Jainsetji 10 Bom. 
L. U. 69 V 1 . 

54. In re Sukhanand Gunnnuklmd 34 
Boin. 4St) ; 11 Bcnn. L. H. 1176. 

55. Com. of Inland lie venue v. (}. &; 
H. W. lUil. Co. (1877) 12 App. Cas. 315. 

56. rreruchand v. (k>U. of C-alciilta 
2 Cal. 103 ; Coll, of P(.)(:>iin y. Kashi nath 
TO Bom. 585 ; in re Munji Khetsey 15 
Bom. 27® ; Bhnjahalppa v. Coll, of Dliar- 


war 1 Bnn. L. Ih -154 ; Fink v. Sec. of 
State 34 Cal. 500 ; Alaul Huq v. Sec. of 
State 11 C. L. 3. 393. 

57. I.iro Gough &c. (1001) 1 K. T1 
417 ; 73 I *. 3. K. B. 22S ; in re l^ucas Ac. 
(1009) 1 K. B. 16 C. A. ; Daya KhuBfial v, 
AsMt. Coll., Surat ‘18 Bom. 37. 

58. Bailey v. Iwle of Thanet Biglit 
Hail. Co. (1900) 1 Q. Ik 722. 

59. Trent St rough ton x'. Barbadoc;^ 
Waiter Supply Co. (1.893) A. 0. 502; 62 
L, 3. P. C. 123. 
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Future utility is u thino; that people have an eye to, in bnying LKi TruF. Ilf. 
Iiincl,*and the, market price of land is affected by it. Such future *’*' 
iitilty •must be 'estimated^ by prudent J[)usiness calculation and not 
by merely speculatjve and impracticable ima|»;iiuiiion.®^ The Court 
i]iay take into account, not only the present piirposfe to which the land 
is applied, but also any other more beneficial purpos(‘- to ^ which in 
llie , course of events it might, within a reas()nal)le period, lie applied, 
just as an owner might do, if he were bargaining with a purchaser in 
the market.^^ But the expected user should he immediately avail- 
able and adapted to its locality When a contingency cannot bo anti- 
ci[)atod or measured, such contingency ought, not tj> be taken into 
consideration.®^ • 

The special, though natural ada)>ta)>ility of the land for a parti- 
cular, though not the purpose for which it is taken, such as the 
suitableness of tlie situation,, its salubrity, its vicinity to a largo and 
growing industrial or populous centre, is an important element to be 
taken into consideration ip det(*riniiiing the market value of the land.®‘ 

TTuis, the land having a special adaptability, e. //., for a n‘flo range, 
allowance was made for the satm^®® But it is not right to lay a too great 
stress on its (^xistiAg position and means of access as they may J>e 
entirely altered.^® , . , 

The compensation is to 1)C paid for the land witJi^ciIl the poten- 
tialities of it, with all the actual use* of it by the person who holds 


try Tioghu Natii Coll, of l,).iccM 11 
1'. (U2 ; G Lid. Cas, & ; Ilajendiu- 

Nath V, fSec. of 8taUni*2 Cal. IMo ; Pink 
V. 8'ic. of 8tiL? dl Oil. oa,) ; TrintxM, 
iloinbay liuprovcnient Kar.^aiidas 31 
Boni. 28 ; 10 Boni. Tj. R. 088 ; 1 Tn.l. Cn. 

; Trust3t>3, Bjnib.iy TncnMvcvn '/it 
' . Jalbhoy 33 Born. 483 ; 11 L. U. 
074. • 

01. U. V. Brown»(1807) L. U. 2 
030 ; 36 L. J. Q. B. 322 ; Uipley v. N. 
Bail. Co. (1870) 10 Ch. App. 135 ; 31 
L. T. 869 ; Brown v. Com. foi' Hail. 
(1890) 15 App. Caw, yiO ; Thomp-^on v. 
Haiiuncrismith C«;>rp()raUon (1906) I (3i. 
299. » 

* 62. In re Doraliji Cui rtotji 10 Bom. 
B. B. , 675 ; in re Dlmnjibhoy Bonmnji 


10 Bom. L. 11. 701. 

63. Bwllfa &(’. 8t(‘:un Collierit;.s v. 
roiityjjcidd Water Workn Co. (1902) 
2 H. p.#135, ad. (1903) A. C. 123 ; yi ro 
Sorabji 10 .Bom. L. K. 690. 

01. [n ro (lough tSic*. (1901) 1 Iv. B. 
117 ; 73 J. K. B. 228 ; in Lmv.v-i ^v-. 
(1909) 1 K. B. 16 C. A. ; Bliujabalapp i 
V. Coll, of Db'irw.ir 1 Bojn. L. 1C 454 ; 
in re Munji Khotsey 1.5 Bom. 279 ; Govt, 
of Boiiil)ay V. Ivai im Tar 33 Bom. 325 ; 
3 Ind. (Aw. 273 ; 10 Bom. L. R. 660. 

0.5. Wernicke v. Sec. of StaUi 13 (^ 
N. 1046 ; 2 Tod. Miw. 502 ; Day a 
Khiwlial V. Art.st. Coll, Surat 38 B<.>m. 
37. 

60, In ro Soi\d'ji 10. Bom. U B. 
696 
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Lrotuhe HI. Land in the neighbourhood ^oE a town has alw^ays potontia! 

value.^* Agricultural land may be valued at more than its Value 
as agricultural Ian 3, iE it ha d^ any other Eair. and reasdnable capabili- 
ties, not far-Eetchcd hypothetical capabilities but reasonablly Eair 
contingencies, suitability Eor building or other special purposes.,*^'’ 
By S. 557 (c) 0. M. Act III (B. C.) oE 1899, the market value oE the 
land and building shall be determined according to its actual disposi- 
tion at the date oE the publication oE the dilclaration, and not on 
its most advantageous dispositions, e. bustee land should not be 
valued on the assumption oE its adaptability Eor use as building 
land.^*^ The Eaot that the land would never have been allowed to ha 
built upon, must be 'taken into considc'ration in determining the 
market value ; such land cannot be valued as a building site.^^ 

AVhen the laud is used Eor some particular purpose, not oE a 

{g) Reinstate' . ‘ 

ment. commercial nature, such as Eor a school, a church or a house of 

an exceptional character, the income derived, or probably to bo 
derived Eronl the land, would not constitute a Eair basis in assovssing 
the valae« to the owner. The method adopted in such a case is 
known as '''' reinstatement,’’ by which the amount oE compensation 
is assessed according to the cost oE acquiring an equally conveniont 
, site and erecting an equally, convenient preimses.^^ So, when a 
person has a liniited interest in the laud, th6 Collector may, witli tho 
previous sanction oE the Local Crovernment, make any arrangement: 
with him, either by the grant oE other lands in exchange, the remis- 
sion oE land revenue on other land held under the same title, or in 
such other way as may be equitable, having regard to the interests 
oE the parties concernod.^® 

6r. Per Lord Halsbury, L/ L’,,* in (530 ; 36 L. J. Q. B. 322 ; Ripley v. (j. X. 

Com. of Inland Revenue v. G. k 8. W. Hail. Co. (1875) 10 Ch. App. 43.5 ; 31 

Rail. Co. (1877) 12 App. Can. 315 at L. T, 869 j See, of State v. Gopfd 

p. 821. ; Bwllfa &c. Steam ColliericH v. Singh 1 Ind. Caw. 210 ; Coll, of Dacca v. 

Pontypridd Water AVorka Co. (1902) 2 Hari Das 14 Ind, Cas. 163. 

K. B. 135, aff; (1903) A. C. 426 ; Govern- ^0." Harish Chandra v. Sec. of Stat'? 

me-it V. Dayal Mulji 9 Bom. L. R. 99 : 11 C. W. X. 875 ; sec C. 1. Act V. (B.C ) 

Sec. of State v. Charlesworth, Pilling of 1911, Sch. S. 9.' 

&Co, (1901) A. C. 373; 28 1. A. 121 : 71, Gjagar Lai v. Sec. of Stab* 

26 Bom. 1 ; in re Munji Khetsey 15 8 A. L. J. 796. 

Bom. 279 ; in re Sukhanaud Gurumu- 72. London School Board v. S. Ph 
khari 34 Bom. 486 ; 11 Bom. L. R. 1176. Rail. Co. (1887) ; 3 T. L. R. 710 C. A. 

08. In re Bofabji Cursetji 10 Bom. ^3. B. .31 (3) L A. Act 1 of 189< 

L. 11. 675. see also Narayana v. llain Chandra I ’’ 

69. K. V. Brown (1867) L R. 2 Q.B. Mad. 486. 



71 ) 


For PUBRIO PURPOSES. 

Bamage sustainoJ Ijy roasou of the taking of any standing cropi? 
or trees on tho land at the date of the Collectors taking possession, 

, should be taken intb consideration *in assessing the amount of 
compensatioiR^* " ^ 

Where sevenTl pieces of land are owned hy the same person, 
though not held under the same title, nor contiguous to bach other, 
biit so situated that ^the possession and control of each gives an 
enhanced value to all of them as one holding, if one piece is com- 
pulsorily taken the owner will be entitled to compensation for 
damage l)y severance and injurious affection to tlie other^?.^® In 
estimating compensation for severance, both tdie* actmil and pros- 
pective use of the land must he considered.^® llie true measure of 
damages where part of an entire tract is taken, is the depreciation 
in value of the remaining tract, tliat is, the difference iti the value 
of the whole tract immediately before and immediately after the 
aetjuisition.^^ ^ 

Where in consequeirt^e, of the severance the owner is put to in- 
creased expenses or to inconvcmience, addittonal compensation must 
he allowed.'^'* It is no answer to this claim to say. that an injury that 
may be caused ii) future by the use of the acquired lanfi vvilV he 
actionahle^^^ ♦ • • 

If some only of the rights in or over the land are 'to bo acquired, 
as when an easement appurtenant to the land is destroyed, the land 
is coniinonty said to be injuriously affected. Hence, a person cfinnot 
claim compensation on tile ground that his land lias been injuriously 
affected, unless he claims an interest iti, or an easement over, the 
land acquired. ‘‘ Where by the consbruptiosi of works, tliore is a 
jdiysical interference with any right, [ruhlic or private, which the 
owners or occupiers of property are hy law entitled to make use of in 
connection with snch property and which right gives an additional 


74. 8. n (2) L. A. Act I. of >894. 

• 

75. S. 23 (3) (4) L. A. A«t I of,]894 ; 

Cuwpur Kssex v. Acton Local Board (1889) 
14 App. Cas. 153 ; 68 L. U. Q. li. 594 : 
Holt V. U and C, Co,(S72) T.. ll. 7 Q. B. 
728. . 

76. BucoleUch (Duke) v. kJetroi»>litaa 
*Bo.ard of Works (1872) L. R. 5 H, L. 
•‘18 ; R. V. Brown (1867) L. R. 2 Q. B. 
680 ; 36 L. J'. q. B. S22 ; Ripk) r, U. N. 


Rail. Co. (1875) 10 tHi. App. 435 ; 31 
L. T. 869. 

• ♦ 

77. Wmiii'ke v. 8et:, of State 

C.W.N. lOlt) ; ’2 Ind. ('a». 562. 

78 Rarooara Tea Co. v. Bee. iyi Btate 
28 Ol. (585 ; Barat f’hftiwlra v Sec. of 
State 10 C. VV.X. 250 ; l'a,y ior v. CoJl. of 
Puriiea 14 Oal. 423 ; MadRu Sudou v. 
Coll, of Cuttuok 6 C.W.N, 406. 

79. Wernicke v. See, of State ISf 
C.W.N. 1040 ; 2 Ind. Cas. 562, 
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market vuluo to sucli property, apart from the uses to which any parti- 
cular owner or occupier might put it, there is a title to compensation, if 
by such iiiterferouce the property as a property is lessened in value.’'®^ 
Thus, where the laii/ls on both banks of a river which wore used as 
landing [ilaces for a ferry wore aci|aircil for the 'construction of a 
mil way lii’n.lge which injuriously afl'octed the working of the ferry 
owiumJ l)y tlio land owner, a claim could he in;uk\^£or such damage.*^ 
If liowever nv)iio of (ho claimant’s lair] is taken, no compensation is 
given tor personal damag'M>r loss or thn anthfn'i?!:od user of the works*^- 
Whore pari' of the claimant's land is tak{‘n, he U entitled to com- 
pimsation, not only ila:)i* the (H)n.structioii of works but also for the 
futnre use to wdiieli the land taken from him is to be put which may 
cause damiigc to the remainder of his lands.®* But if the injurious 
iifl’ection is not due to the part of the Works constructed on the land 
taken from an owner but to that constructed on other lands, he is no( 
entitled to compensation for such injurious alfection,®* For anything 
done in excess of the [>o we, rs or contrary to the provisions of the 
Act, the proper remedy is in the ordinary tribunal.®® 

The amount of compensation is commonly determin(3d by the 
ordinary rules ap|)iicalile to dam ig<‘s in act ions of torts.*'^' An owner 


80. Per Loid Calrji^, in Metropolitan 
Board ot WorlvH \ kcU iHhy (187 1| L. U. 
7 H. L. 24a cited in Madhn Sudan v. 
Coll, of Cuttack (j C.W.N. 4(Hi. 

81. Raiiieswar v. Sec. of State 84 Cal, 
470; 11 C.W.^v. m; :> C. L. d. OUO ; 
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(Joll. of Diiiajpur v. Uirjanatli 25 Cal. 848. 

82. 8.24(4) h. A, Act 1* of 1894; 
Jlammersijiith etc. Hail. Co. v. .Uraud 
(1809) L. It. 4 H- L. 171 ; Uicket v. M. 
Kail. Co. (1807) L, \L 2 H. 1.. 175 ; 80 L. 
d. Q. B. 205 ; C. Kail. t'o. v. Y/alker’w 
Trustecb (1882) 7 App. CW 259. 

C. Rail. C<». V, Walker ’b Tru.stees 
(1882j 7 App. Ca«. 259 ; Wernicke v. Sec. 
of State ; 14 C.W.N. 1040; 2 Ind. Cas, 
502 ; Cowper E.ssex v. Acton l,.ocal Board 
(1889) U App. Cart. 154 ; 58 L. J. Q, U. 
594 ; in re Stockjkrt etc. (1804) 44 L. J. 
Q.B. 25 1 ; Buccleuoli (Duke) v. MetrojuAitan 
Board of Workrt (1872) U B. .5 H. L 418. 

84. Cowpi‘r Ertrtcx v. Acton Local Board 
(1889) 14 App. Cas. 154 ; .58 L. .1. Q. B. 
1594 Horton V. Golvvyn Hay etc, (1908) 


1 K. B. 827 C. A. ; H. v. Mountfonl (1900) 

2 K. B, 814. Head with S. 10 1. It. Act 
IX of 1890, 8. 10 L. A. (Minert) Act- 
XVlll of 188il andS. 10 I. T, Act. XIII 
of 1885, it seenw that coiapensation is to 
be awarded for injury done to land by 
tlui countr action or execution of the 
vv<.)rkH, even though !)o part of the landn 
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85. Caletloniau Hail. v. Colt (1800) 
8 Mjuui. 828; L. B. & S. C- Rail, 
Co. V. Trill nan (188.5 ) 11 App. CW 45 
55 L. J. Ch. 251; Lawrence v. (x. N. 
Kail. Cu (1851) 10 Q. B. 042 ; 20 L. i Q. 
B. 292 ; Southwark ^c. Water (A), v. 
Wandsworth Dist. Board (1898) 2 Oh 
002: 07 L. J. Ch. 057 , Roberts v. 
Charing Ci-oss etc,. Hail. Co. (1902) 87 L. 4’. 
722 ; G iokw'ar v. Gandhi ;20 L A. 60 ; 27 
Botn. 344 ; 7 C.W.N. 392. 

86. t In I c London etc. Rail. Co. (1889) 
24 Q. B. D. .220 ; Ricket v. M. Rail Of. 
(1807) L. R. 2 H. L. 175 ; 30 L. J. Q. B, 
205. 
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is not injuriously affected, unless the damage is such that but I'or the 
statutory aiithority, it would have been actionable, nor, where the 
damage complaincHUoP is a, personal hijury or an injury to trade or 
oaused by the user and not by the construction of; the authoriscMl 
•works, HertcQ, any damage sustained by the pen-son interested in the 
land acquired which if caused by a private person, would mot render 
such person liable to a suit, should not be taken into consideration.^® 
Thus, things wliicli one may do on his own land with impunity, 
tliough they seriously affect the comfort, convenienco and even 
pecunbuy value ^wliicfi attach to the land of his neighbours^ should 
not become the subject of compensation * when •done by the third 
person who for the public benefit have been co1n[)nl.sorily substituted 
for the original ovviier.*^ A claim for compensation for 'diijurious 
affectioir* is not a claim for damages For a wrongful act but for an 
act which is done in the l;iwl:iil exorcise of statutory powers and as 
such is capable of assignment.^ 

It is a recognised pj-iftciple exclude from the fissessment of 
compensation any enhancement or diminyition in value -of the land 
najuired, or of other land of the person interested, consequent on the 
construction* of the works authoris^jd by the statute iindor winch 
the assessment is made."^ Hpnee, any enhanced value cousequejijt 
on the construction of tlie authorisetl works cannot bp set off against 
the damage caused by severance or injurious affection.^^ But under 
S. 49 B. I. Act IV (Bo. (>.) of 1888, the Court shall take, into 
consideration any iucrea^ie in the value of any other land or building 
belonging to tlio [unson interested by the acijuisition. 

The coinpulsoiy change of residence or. place of business may 
oft(ui result in inconvenience or serious^ loss to the? pcrsojis concerned. 
Locality often possesses an olemenj; of convenience which has’aii 
important value in connection with business. If a person enjoys 
f'ucli special advantage tlirougli having^ establishc*<l himself in a 
particular site, he should bo entitled to com ficnsation, when he is 
disturbed for the Ixmofit of the general pnblic.J® Trade or ci;stom 
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24 (3) L. A. Act I of 1891. 37 L. J. Ch. 340. « 

89. Per Lord Pou/ance, in Metropoli* 92. Senior v. M, Rail (’<>. (1863) 32 

Lai Board of Works v. McCarthy ^871) U J. Kx. 225; Eagle v. (I C. Rail Ok 
A- R. 7 n. L. 243. • (1867) L. H. 2 O P. 638. 

90. Dawson v. (}. N. & C. Rail Co. 93. S. 23 I.. A. An 1 of 1891. 

(1905) 1 K, B. 260. 
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is a tiling apportaining to the premises and not to the person of the 
occupier; but all things appertaining to the preini'^es are part oE 
the promises. Hence, loss of [irofit by , loss* <>? business is a loss 
to the good \Till of the premises and the good will is a part oE^the 
value of the property.^* i " , 

The loss'oO earnings is calculated on the basis of wliat would be 
tho earnings, if the trade or occupation wore pursued at the particular 
locality, having regard to the earnings that inay accrue from the 
new place.®^ The fact that the business is carried on at a loss 
docs not' disentitle the owner from claiming for .trade loss, on the 
ground that if he had not been expropriated, he would have an 
opportunity of making his business prolitable.^^® In ascertaining 
the value to the owner in respect of the use of tho land by 
him, loss of business and of good will in so far as it enhances 
that value to him may be regarded.^” But if the loss is not the 
direct consequence of the taking noncompensation should lie awarded 
in resfiect of ’ * 

The reasonable expenses incidental to the change of residence 
or jilace of business should also be taken into account, since these 
are<ilosses consequent on the taking of [property \indcb’ statutory 
pviwers. The compensation for e‘xpulsion is determined on the same 
principle as dai.nages in an action for trespass,®^ and it follows that 
the ordinary principle of remoteness of damage applies and if the 
loss irf not the direct consequence of the taking, no comprmsation 
shoulil bo awarded in respect of it.'^’^ Such damages include the 
value of the fixtun‘S winch are attached to the land, the cost of the 
removal by the owner of his ^furniture and goods aiivl the consequent 
depreciation in the value (ft tiirnikure which has been specially 
litted but iu>t attached to the b»nd ; they also include any diminu- 
tion in the value of the stoak, if he be a trader, consequent on his 
removal, or in the alterintive, on a forced sale and also increased 


94 / tlick.a V. M. Rail. do. (1SG7) LR. 
2 H. L 17;M3t) L J.Q. B. 205. 
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rental or other roii,s()iial)le expenses in taking 0(|nally convenient 
new premises^for the purpose of currying on his busino'ss.^®^ 

The damage (it aijy) hongiflde resnking from diminution of the 
profits of the land between the date of declaration and tlnit of the 
Collector’s takiijg possession should be compensated, for the loss 
to an owner includes not only the actual value of tin* faOd hut all 
damages directly consequent on the taking thereof under statutory 
powers.^^* An impending acquisition might V)e the cause of premises 
remaining unlet, as considerable time might elapse between the 
publication of tli(^ decliiration and the taking possession of tJio land. 

In addition to the market value, a sum of 15 ff.c. on the market 
value shall he paid in consequence of the compulsory nature of the 
acquisition.^®^ But in the case of land acquired under B. 1. Act IV 
(Bo.C.) of 1898 and 0. I. x\cfc V (B. C.) of 1911, 15 p. c. is not 
allowed, as the operation of S. 2o (2) of the L. A. Act I of 1894? 
is excluded by these Acts. 

Where the owners of a coal mine are prevented ^rom workino* 
the mine, the true enquiry is not what is th« value of the* coal at the 
date of the declaration but what would the owners, if they were 
not prohii)it§d, liive made out of ilio coal during the time it vvo^ld 
have taken them to get “The full value of the coal and 

nothing less than the*fufl value of the coal, deducting* pf course the 
cost of getting it, must be the measure of the compensation which 
would he due to the lessee.” If the mines are allowed to work 
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subject to more than the •customary restrictions on the working by 
the owner, lessee or occupier,* he is Vntitled to compensation for the 
diminution of his interest therein.^®® Compensation should also be 
allowed for expenses and losses which* though not actually incurred, 
are yet imminent and capable of immediate ascertainment ; hut it 
cannot be claimed or recovered for merely aj)[)rebended or pros- 
|)e(|,ivo damage.^®^ The compensation hasi to be settled once for 

101, Mr. (now Sir) Alfred Cripp’s iaw Kdeii v. N. W. lUiil. Co. (C*07) A. C. 100. 
ofOompensation 5th Edn. p.p. 106-107. 106. L. k K W. Kail. Co. v. [hum 

1g 2. 8. 26 (6) L. X. Act I of 1891. (1893) 1 Ch, 10; 02 L. J. Cln 1 ; ClippenV 

103, 8. 24 (2) L. A. Act I of 1891. Oil Co. v. Ediiiljurgh Water 'rruHtecs 

101. 8. 5 L. A. (mines) Act XVIIl (1901) A. 0. 64 ; 73 L. .1 F. C. 32. ** 

of 1885 Bwllfa &c. 8team Collieries v. 107. Whitehouae v. W. Kail. Co. (1869) 
Fontypridd Waterworks Co. (1902) 2 K. L. K. 5 Ex. 6 ; Holliday v. Mayor .S:c. of 

B. 135, aff. (1903) A. C. 126. t * Wakefield (1801) A. 81 ; tiO L. J. Q. H. 

lOo. p^t' Lord Penzance, in Smith V. 301; in re Lord Ccrard <^c. (189.5) 

C. 1\, Rail. Co. (187'7'> . 3 App, Cas. 105 ; 1 B* 459. 



84 


Lkotuuk 111. 


Persons 
entitled to 
fouipeiirtation. 
i. owner. 


COMrUI^SOKY SALE!? 

i 

all thai is, for «luniages actually sustained and also for what can be 
reasonably anticipated ; but whether such dainagos could reasonably 
have been foreseen at the acquisition* if a question of tact to 

be determined by thetJourtd®^ Possible uncertain. ex[)cnscs and losses 
may be taken into consideration as they actually ^ctur from timo 
to tinied®^ * If any loss or damage is sustained l>y the owner of tho 
land lying over tlie mines^ the working of which has been proveated 
or restricted and who is not the owner of the mines, tho local 
Government shall pay full compensiition to him for the loss or 
damage so sustained.^^^^ ' ^ 

“It is the pdfson who is entitled to the land who ought to get 
the money.’' HenVv all persons who are do[)rived of any 
interest in the land to be taken, arc entitled to claim compensation 
for such loss as they may sustain.^^^ Prirna tho owner, 

or tho person in poss(?ssioa of the land „ in tho assumed characters 
of the owner and exercising the ordinary rights of ownership, is the 
person interested in the land. Any oth(5i\ person claiming interest 
in the land is bound to^provo the title he pleads.^^^ Where the 
land was used as a burning ghat or a public roud^ the user of, 
bq|- not the ownership in, which vested in the ‘Municipality, the 
, owner was entitled to the compuMisatioy for the laml^^* 

e- 

A person .shall he deemed to be interosteil in the land if he is 
interested in an easement affecting the land.^'^ A person, who has 
acquired a prescriptive right over the land, is entitled to come in 
as a person interested and claim compeiisabion for tke taking away 
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114. Chairinmi, llowridi Munici|jalii.:/ 
V, Khetra Krislma 33 Cal. 1290; 10 C. W'. 

1044 ; 4 C. L. .1. 343 ; see also S. 30 
B. M. Act in (B. C. ) of 1884 ; Chairman, 
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115. S. 3 (h) L. A. Act 1 of 1894. 
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I 

or oxtinguisliment of his incorporeal rights, when the servient land III 

is acquiredd^^ 

’Persons int,eres{c4 incliule not, merely the legal or heneficial 
owners or perso,ns liaving absoluUi power of sale, but also persons 
having eqnikible interests, sueh as mortgagoes/rent chargers or other 
persons who have a security over the land.^^^ , , 

, As the (late of publication of the notification lix(5s the time when 
the interest of t(io various parties are to be (l(‘,t(‘nnined For the 
purpose of compensation^^® , a person who enters into contract 
with^the owmer of tlu? land, previous to tlie declaration and whoso 
purchase is completed subsequent to the award and relerence by 
the Collector, is a person interested in the hiifd and in the compensa- 
tion money. 

The general principle of compensation is that tluj loss or injury Licenseeis. 
must be suffered liy persons having legal right or int(n’est in the 
land, and they are entitled to compensation only when th(‘-re is a 
])hysical interference wii?h their* rightsd''^^ Hence, persons who have 
moridy licenses to use the land or premises, have no \ialid claim. 

ISo, workmen employed in a ((uarry on the land acfplirod, although 
they eaniod iVKfney on the plot, are not piu’sons* iiiteresttHi^tlierem.^*^ 

8o, also, a right* to supply ^refrest)ments in a theatre and for that 
])urposo to use cerhurf parts of it is not an interest in land.^^® 

Mere personal rights, not attached to the land,* confer no right Personal 
to compensation. Tims, tlie tenants, whose tenancies liavo been 
determined, either by n()tic(3 or by the expiration of their term, 
have no right to compensation, though they may have reasonable 

116. L. T. k »S. Kail. Co. v. Truntee^, North ^1891) 2 Q. 11 ,o76. 

Cower’K Walk Society (1S89) 21 Q. B. L). • ^ J19. CJalstHim v. Sec. of. State 10 C. 

320 ; Eagle v. (1 0. Kail. Co. (1867) aV. N. 195. 

L. H. 2 C- P. 638; Wigra:n v. Fryer * 120. MetropoliUn Board of Works v. 

(1887) 36 Ch. 1). 87 ; 56 L. J. Ch. 1098 ; McCarthy (1871) L. II. 7 H. L. 213; 

1)00 Surun v. Mahomed Ismail 21 W. C. K^il. Co. v. Walker's Trustees (1882) 

11. 300; Coll, of 2l Perganalr* v. Nobin 7 App. Ciis. 259. ^ 

3 W. 11. 27 ; in re Fenwick 1 l*AV. H. 121. Municipal Fieehold Band v. 

Cr, 72 ; 6 B. L. U. App. 17 ; 'Wiylor y. M. D, Rail. Co. (1883) 1 Cab. & El. 

Coll of Purnea 11 Cal. 423. 184 ; Bird v. G. E. Kail. Co. (1865) 34 

117. Martin v. L. C. Sc 11. Rail. Co. L. J. C. P. 366 ; Frank AVarr v. Loiidou 

(1866) 1 Ch. 501 ; Cooper v. Metropolitan County Council (190^) 1 K. B. 713 C. A. 

Board of works (1883) 25 Ch. D. 472 C. A. 122. Sec. of State Shaainugaraya 20 

US. Penny v. Penny (1867) Jp. K* 5 1 . A. 80 ; 16 Mad. 369. 

• Eq. 227 ; 37 L. J. Ch. 340 ; Wilkins v. 123. Fraiik AAWr v. London County 
Mayor of Birmingham (1883) 25 Ch. 1). Council (1904) 1 K. B. 713 C. A. 

78 ; 53 L.. J. Ch. 93 ; B. H. Kail Co. v. 
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LECTaRRilL expectations ol: having their leases renewed and have expended 
money on the faith of such expectancy.^** A person having an 
equitable right to a lease isj^-^^biit a personi leaving a right of 
pre-emption is not,'*® entitled to claim compensation.. 

On a breach of contract of sale of land, the vendor is ontitlo .l 
to the diffecevee between the contract {)rice and the mar’cet price 
on the day of breach. But he is not entitled to the statutory 
allowance if the land is acquired after the breach.'*"^ 

J The market value of an interest, if ascertainable, mav affoid 

(2) Tenant. ^ 

some guid^e toward.s ascertaining the amount to bo apportione;! in 
respect of that interest to the total sum awarded as compensation.'*^ 
Thus, where there are different interests, the proper method is to 
calculate the respective values of the interests and to award the com- 
pensation in proportion thereto.'***^ As between the landlord and the 
different grades of tenants, he who can permanently employ the 
land to the utmost utility is entitled to the largest amount'®’’ 

For the purpose of determining 'what amount of com|)ensation 
is payable to ♦the tenant, the tenant’s interest must be regarded at 
the time of giving notice.'®'* No claim can be made if the tenant 
has received fcgal notice to quit and his land is not *ucqiKred until 
aft^r such notice has expired.'®* Nor, when under (he terms of his 
lease, a lessee voluptarily gives a notice to termfhate his lease.'®' 
('om[)ensation payable to a lessee as the value of his term or 
tenancy, depends on the difference between the victual rent paid by 
liim and the improved annual rental that tl|e property worth. 

124. R. V. L. & M. Rail. Co. (1836) 1 Diuendra 3 0. W. N. 202 ; Hirdoy 

A<1. ^ El. 650 ; Syera v. Metro'politan. Narain v. M. J. Powe^ 35 All. 9 ; 13 lud. 

Hoard of, Works (1877) 36 L. T. 27i; * Cas. 420; 10 A. h. J. 403. 

R. V. 'Poulter (1887) 20 Q. B. D. 132 130. Godadhar v. Dhuiiput 7 Cal, 

C. A.; 57 L. J. Q. B. 138 ; exparte Nadiu ' 58.5 ; 9 C. L R. 227. 

(1848) 17 L. J. Ch. 421. • 131. Tyson v. Mayor of London (1871) 

125. >Sweetman v. M. Rail. Co. (,1864) L. U. 7 C. P. 18 ; 41 L. J. C. P. 6 ; 

1 Hem. & M. 543 ;^12 W. N. 304. Cranwell v. Mayor of London (1870) 

126. Clout V. M. & D. Rails. Joint L. R. 5 Ex. 284 ; 39 L. J. Ex. 193 : 
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Committee (1883) 48 L. T. 257. Wilkins Mayor of Birmingham (1883) 

127. Nabin Clmndra V. Krishna Baroni 25 Ch. D. 78 ; 63 kJ. Ch. 93. 

38 Cal, 458 ; 15 C. W. N. 420; 9 Ind. 132. Exparte Merrett (1860) 2 L. T, 
Cas. 525. • (N.S.) 471 ; K. v. Vaughan (1868) L. R. 

128. In re Pestonji Jehangir 37 Bom. 4 Q. B. 190 ; 38 L J. M, C. 49. 

76 ; 14 Bom. L. R. 507. 133. iR. v.^Ponlter (1887) 20 Q. B. D. 

129. Diuendra v. Tituram 30 Cal. 132; 57 L J, (J. B. 138. 
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Tins differonco must bo multiplied by the number of year’s purchase 
tit which 'the tenant’s interest should be valued, which will be 
determined by the oJiaVactQr of the * property and the length of the 
term of tenancy.^?* The Government as landlord is not entitled 
to any Ihipg* >jiorc than an ordinary landlord.*^® Where lands are 
ludd subject to special covenants, such covenunts so I’aV as they 
affect the value of tho owner’s interest in such lands must bo 
considered in assessing the amount of compensation payable to him. 
Sudh covenants might be equally bonetieial or equally disadvan- 
tageous to both qovena'ntor and covenantee.^®® 

A permanomt tenure means a tenure which is heritable and 
which is not held for a limiteii period. Tenures become per- 
mauent (1) hy express provision of law, as in tho case of Putni and 
similar Taluks (2) by contract and (3) by custom or course of 
dealing therewith. The .onus is upon the tenant to prove that 
his tenure is of a permanent character.^®® 

The use of the woi;d5, ‘‘Putui Taluk,” “ Talulv,’’ "‘from 
generation to generation,” “ Estinirari,” ‘‘Mokarari,”^*® 
prima /a<;/6Mmports a hereditary tenure. But the mere use of the 
words, “MokaiUri istimrari,” in a pattah granting land* does^ not 
■per se denote that tlie estutp is one of inheritance.'*^ The (Jowrt 
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lEc rthK 111, consider the oilier terms of the instrument under which 

it was granted, the circumstances under which it war made, the 
intention of the parties and tlieir conduct sittce its executiond**^ 
The absence of wofds importing the hereditary or peirnanent 
cliaracter of a teiiure may bo supplied by the evidence of long 
and unint'errupted enjoyment ami descent from father to son at 
a fixed and invariable rent, or frequent trai^sfer without airy 
change in the terms of the holding, or in the amount of romt 
paid, or where land is let for building purposes even if the tenant 
builds temporary structures^*® But, where the origin of a teifancy 
is known mere Imig possession or payment of the same rent for 
several years will not raise a presumption of permanoncy,^*^ Want 
of registration of the purchaser’s name in the landlord’s sherishta 

does not throw any doubt upon the validity of his title.^*® Tho 
transfer in favour of a purchaser at a, sale in execution of a 

decree, other than a decree for arrears of rent of a permanent tenant 
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of a tenure or holding, is completed upon payment of the fee, irres- Lectuiie III. 
pective of its^acceptiiHco by the landlord.’*® 

\\ here raiyats pixiro thjit they have been holding at a uniform 
rent for 27, 5i, or 60 years, it can be presume<l that they are 
occupancy raiyats, holding at rent fixed in perjietnity.’®® But a 
(’ourt is not bound as a matter of law to presume that the tenure 
is a permanent one, merel v from the fact of long possession of the 

Tlio forfoiture clauso in a uiokarari \vi\m that the lease will ho 
oancell^jd for a tjofauli! in payment of rent does not altect its ijiernia- 
nent charactord^^ A tenant may ac<jnire hy [>ro.scfii>tion a perma- 
nc3nt ri^ht adversely to the Zemiiidard^'^ Wlten the question of the 
j.ermanoncy or otherwise of a tenure arises I)etween the landlord 
and the tenant, S. 50 of li. T, Act Vlfl of 1885, though not appli- 
eal»lo, is an iiseful guide to t\ie court in deciding the questiond^’^ 

Wliere the tenancy is permanent, the landlord is not entith^il to 
more than the ca’pitaliscil ya*iue of his rent, that is, the iu**t profit after 
doducting the Govermmmt revenued^^ Tlnj landlord may also get 
eompensafion for the clmnc<‘ of tlie onliancemcnt of the rout and of 
the lease coming* to an end on being forfeited ; hut to as«ess tlys 
eliance is extremely* diflicnlt ajitl tin? onus is on the landlord t(\ 
make it outd^ Tin/ fenant is entitled (o abatenvent of rent in 
liroportion to tins (pmntity of laud takoiid^^ But where he has 
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taken the ^vliole amount of the con]{)cnsution money, he i.s to pay 
the full fixed rent notwithstanding the acquisition,^®® * A covenant 
in a lease, that u|)on ac(|uisition, the whole coiwppnsation money sliould 
belong to the landlord, is not illegal or contrary to public policy 
under S. 25 I. (1. Act IX of 1872, even where the tenancy is peiv 
inanent.’^^« The division of the compensation money equally between 
the Zemindar and the Futindav was disapproved.'®^ Where rent is 
not fixed, the landlord is entitled to a capitalisation of as much rent 
as is payable for the land together with something more in respect of 
the ])QSsibility of the value of the land hereafter.'®' Tlie liability 
of a tenant to ejoftment and enhancement is to be considered in 
apportioning the compensation money.'®- 

A lessee of mines, whose term is of sufficient length to enable 
him by working with reasonable diligence to exlianst them, may ho 
taken to bo the absolute owner tiK'reof, and the compensation money 
having been paid to him, neither the reversioner nor any person 
claiming under him is entitled (o any oompensation, other than the 
loss of ro}'^alty by reason pf the non-working of the mines. The 
power reserved by a lease to the lessee of removing his improve- 
nV3nts at the termination of the lease being taken Mway by vis 'major 
rof ilio proceeding under the L. A- Act^ I of 1891, the compensation, 
to which the lessee is entitled, is the yearly* p,rolit which he makes 
upon tlie land multiplied by the number of years which the lease has 
to run.'®' 

Where land was let at a rent below its value but with a proviso 
that in the event of any part ef it being taken compulsorily, flic 
lessor could re-ent(‘r, he ought to bo compensated on tlie basis of the 
fulkvalue and not on that aHlM rent actually paid.'®® In assessing 
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ilio tlcssoe’s interest he will he entitled to compensation in respect Liu'Turk III. 
of any right*l:K} may have to a renewal of the lease.'*’'^ The fact 
that tlic raiyat has ii liomc rPnd a sphere of laljoiir for himself and his 
family should he taken into consitleration.'*^^ i 

As between the landlord and an occupancy raiyat, compensation 
should ho apportioned with re^’ard to the values of their respective 
inte’rests and if possiJ)le something should he awarded to the landlord 
on account of the possibility of the rent being enhancedd^^ An under- 
raiyat is not entitled to any portion of tlie compensalion money 
But w^feero he h?id planted trees he was given halF.^"^ A*yearly 
tenant of agricultural land or of tank ami a tenant for periods over 
a year are entitled to compensation for the value of their unexpirod 
term or iutorosi and for (‘very kind of loss or damage they niay 

Land w’ith bnihllngs wf^ow it shonhl be va.hii‘d as orn^ property 
and the amount apporti()tie(K)etwe(4n the owner of tln‘ hjnd and thc^ 
owner of the l)nihlivigsd^^ * , 

Acquisition of the mortgaged premises Is not a destruction of the 
security ; its eil’oet is to transfer the lien to the coiujumsation 
ivionoyd^^ ftut w^ioro thc^ mortgage was efldicted after th(^ dcjclai^i- 
tion, there is no lien on tdie moiMgageJ property to he transforredd"^ 

Wliero the dispute was between a Hindu widow and her adopted 
son the Privy Council divided ilio com[)onsation money into halves.^'" 
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LECtURE iV, 

Compulsory Sales in execution of decrees* for money. • 

* * (Preliminaries prior to attachment.) 

A (lecroo or order is the forinal expression of ^any decision whl’cli, 
so far as rof^ardvS the (burt expressing it, conclusively determines the 
rights of tlie parties with regard to all or any of the mat tors in 
controversy in a suit, ^ Execution is the act of carrying intor eflVet 
the final decision of a Court or other jurisdiction. Execution 
proceeding is a continuation of the suit in which the decree was 
passed. ^ It is a judicial proceeding witliin S. 47G Ci\ T. C. Act 
of 1898.8 

Every decree or order for the payment of money may ho oxcented 
by the attachment and sale of «lhe jti4ginent dcdjtor's property. ^ 
It is the final decree or order alone wliicfi completely disposes of 
the matter .in controversy or determines the respective rights of the 
litigant parties that can be executed. But when /he tyial decree is 
d(?pondent upon, and subordinate to, a preliminary* decree which was 
superseded by ap[)eal, it can not be executed. 5 A judgment on 
condition can ^ He enforced by execution only in pursuance of tlie 
condition thereof. When the decree or order of the t'ourt of first 
instance is not appealed against, then the decree or order of the 
appellate Court, wdiether it affinys, modifies or reverses the decree or 
order appealetl against, is the only final decree or order capable of 
being executed. ^ \ % 

^ The decree must in form , he sufficient to enable the CWt by 
inspection to determine what has been spociHeally awarded, from 
whom the award is to he recovered and to whom it is due. If the 
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ilecr^'c* not spocify the relief granted, it i» ineapable of 

( xecntion. * 

The jinlgtTient mn;4; rtot he void. iV void judgtnent is in legal 
(‘(Tect no judgment; All proceedings founded oii it are void. An 
o'xecntion issued *)n a void judgment camu)t ho validated by an 
ninendment of the judgment. An execution regular oif its face, 
based on a judgmejit equally regular and apparently in full force, 
must be regarded as a regular execution and though voidahle 
cannot he void. It cannot be the means of ensnaring innocent 
purchas^u's when r<otbing exists to warn them that the foundation on 
which it apparently rests has in fact been swept tiway. But when 
the purchaser has notice, the execution and sale arc void. ® 

The decree or order must be subsisting and not set aside. ^ The 
reversal of a decree on appeal by some of the defendants on any 
oround common toall will enure for the heneiit of all, and althoimh some 

r\ 5 o 

of them wore not made parties to tlu^ a|)poal, siudi a decree cannot 
IxMxxecntod against any of^them.^® When satisfied the judgment 
lias fully ac(‘om]>lished its mission and aB proceedings taken siihse- 
([uently to the satisfaciion are void. A defendant in an execution, 
issued after the p lyjnent of the jndgftient and before any satisfaction 
thereof is entered in the record, may 'thither elect to treat any sale of* 
Ids property made thereunder as void and recover the property 
sold, or may waive (ho invalidity of the sale and maintain an action 
against the plahitilf in execution for the value of such property.^^ 

If a Court is competent to pronounce judgment, it must ho 
f‘<]ually competomt to issue ekecution to obtain its satistaction. A 
Court without tlur means of executing, its judgments and decrees 
would he an anomaly in jurisprudence* fiot deserving the name of a 
judicial tribunal. It vvould he idle to adjudicate what could not 
he executed and the ])ower to pn’orionncii^ necessarily implies the 
power of executing. Whether the decree »r order to be executed 
is passed by a Court of iirsft vistauco or l>y a (!’onrt of tappeal, the 
proper Court to execute it. is the Court of ft'st instanced* •But 
the destruetloii of the tribiimd would necessarily carry with it 
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ii. Court to 
which decree 
h truTi«f‘erred. 




the (lostruction oF its powers* Hence, if the Oonrt of first instance 
li:i.s ceased to exist, the ('ourt tliat Can execute tlio de«,ree or .order 
is the Court which, if the suit wheia^n tlie*' decree or order was 
passed, was institi^ted at the time of making 11)0 application tor 
the execution of the decree or order would hav(? jurisdiction to 
try such *suit, but whore the Court of first instance has ceased 
to liave jurisdiction to execute it, the decre() may be executed, 
either by the Court of first instance which passed the decree 
or order, or by the (3ourt which if the suit wherein the decree was 
passed ‘wore instituted at the time of making (ho applicHtion to 
execute it, woulcl have jurisdiction to try the suit.^^ A. Court docs 
not cease to exist or to iiavo jurisdiction, merely Ixjcause the local 
limits of its jurisdiction are altered, or its business is transferred to 
nnollier Court.'* The nature cf the cause which [)uts an end to tlio 
jurisdiction of the fJourt is immaterial.^ The fact that the High 
(;ourt does not in jiructice exgcute its own decrees does not 
make that Court a Court that has “ (.•(‘ilseti to have jurisdiction ’’ 
to execute its decree^®, AVhere a decree was passed by the Court of 
an additional Subordinate Judge and snhseipiently another 
Swbordifiate Judge was appointed, exocuiion slicvild be made by the 
permanent Subordinate Judge.'*' * „ 

Execution is!suod by one Court to enforce judgment of another 
Court where there is no authorily to do so is an absolute nullity,'® 
But fhe (k)urt wliich passcil a decree may, either on the application 
of the decree-holder send it for execution to another Court, or of its 
own motion, send it for execution to any siihordinato Court of 
competent jurisdiction, even if there is property of the judgment- 
debtor within the jarisdictio*n‘ of the Court that passed the decree 
sufficient io satisfy Where the tkjiirt to which a decree 


13. S. 37 (M C. P. C. Act V. of 1903. 

# 

11. Pulcliniaii V. MaUdan Mohun 
6 Cal, 513; PC. L. R. .521 ; , I afar v. 
KainM»ii28 Cal. 23S ; 5(!;. \V. N* 150 ; 
Paluckdh^ry V. TladhaPurslmd .5 Cal. 50 ; 
4 (/. L. II. 342 ; Udit Narain v. Mathura 
Pershad 35 Cal. ^^74 ; 12 C. W. N. 859 ; 
Kartick Nath V. Tilukdluri 15 Cal. 667; 
Shurroop Ch under v. Arneerruniitssa 8 
Cal 703 ; Prem Cliaud v. Mokhoda 17 
Cal 699 ; Shih Narain v. (loUiid Dai^a 
23 W. R. 154 Kalipado v. Dino Nath 


25 Cal. 315 ; Panduranga v. VylhiUnga 
30 Marl. 537. 

1,1. Gauakha v. Ahflul 17 Bom. 162. 

16. * Hurro Perahad v. Bhupendro 
6 Cal. 201 ; 7 C. L. R. 79. 

17. Tara Chand v. Ram Nath 4 
C. C. J. 473. 

18. Freeman on 'Executions §15. 

19. ^ S. 39 0. P. C. Act V of 190S ; 
see Kally* Prosonno r. Dinonath U 
B. L, R. 56 ; 19 W. R. 434. 
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IX EXECirTtON OV DECREEj^ fou moxey. 

I 

is to be sent for execution is situate witliin tlie same district, as the 17* 

Court whick passed such decree, such Court shall send tho same ''"”"7 
directly to the former, (■oiirt. But, where the Court to which the 
decree is to be sent for execution is situate in a different district, the 
Court which passed it shall send it to the district Court of the district 
in which tho decree is to be esecuted.^^ Wlien a decree vs^seut to a 
district Court, it may be executed by itself or transferred for exe- 
eiition to any siibordbiato Court of competent jurisdiction.^^ IE the 
order is issued under tlio authority of the District Judge, the 
absence of his signature does not vitiate the i>roceeding<*^ A 
Minisiif to whom a decree is sent for execution direct has no juris- 
diction to exocnto it witliout the order of *1110 District Judfro.^** 

o 

A decree passed by a (Jivil Court in British Imlia to which the 
})rovisions relating to execution do not extend, or by a Court establish- 
(id or continued bv tho authority of the Govcruor-Uenorul in Council 
ill the territories of any Foreign Prince or State may be executed 
within the jurisdiction of* any Obiirt in British tiulia.^'* The Court 
of (\)minissioners oE Karidh within the family dominions of tho 
Maharaja of Benares is a Court established by tlie Govovnor-General 
in Council In the ‘territory of a Fovoign Prince.*^* • ^ 

The (lecroes or any clas^ of decrees of any Civil or Revonuo 
(’ourts, situate in ibf? territories of such Native Prince oj’ S tate in 
alliance with Mis Maj(‘sty, as notified in the Gazette of India and 
not estahlish(ul, nor (’(»ntinued hy the authority of the Govfynor- 
Gcnerul iti Council, may bo executed in British India, as if they 
have been passed l>y the Courts in* British Tndiad^ Similarly, the 
Courts in Britisli* [ndia may send a decree for execution to any 
Court established, or continued by tlie, niitbority of the tlovejmor- 
Ueneral in Council in the tcrritorleriof such Foreign Prince or State 
as may have been notified in tln^ Gazeito of Indhd^ An order 
rejecting an application for tli(3 transfer of* a decree is appealablo.^^ 


20. 

0. 21 r. 

5 .0. P. C. 

Act* 

of 

1008. 





21. 

0. 21 r. 

8 C. P. C. 

Act V 

of 

1908. 





22. 

Jogeiidra 

Cliaiulra 

V. McihcsU 

Chandra 28 Cal. 

'ISO. 

• 



• ‘2!>. l>ebi liial v. Moliarrtj Singl> 
764 . 


21. H. b'ld P. C. Act V of 19(f8. 

25. Praljliu Nftiain v. S^vtigniin JM 
Cal. .576 ; n C. W. N. 622 ;OO.L.J. »0. 

26. S. 4 t C. P. C. Vof 190.S. 

27. S. 15 C. P. C. Act V of 1908. 

28. ClialMiii Cliiiraii v. TVotap 
Cliiuulrn 8 C. W. X. 575. 
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Collector. 
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jurisdiction. 
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' t- 

The Local Govornnienfc may, with tlie previous sanction of the 
Governor-General in Council, declaro by notification dn the local 
Official Q'izette that in any locid area, oiM*n the case of any specified 
ward of the Court in Madras, the execution of ^decrees in cases in 
which the Court Infs ordered any moveable property or any parti-, 
ciilar kii)d,of, or interest in, immoveable property to be sold shall 
he transferred to the Collector. The object is to enable the 
chief executive officer of the District to liquidate the debts ol; 
encumbered land-holders without the immediate sale oE their estates 
and to preserve the old landed gentry oE the country.^® Such a 
notification ousts, the jurisdiction oE the Court, so far as regards 
the execution of the docree.^^ But the money realised by the 

Collector is at the (]isj)o*}al of tlui Court by which the decree has 

been sent to him for execution. The jurisdiction of any (/ourt, 
other than the Court transmitting the decree to tlie Collector, is 
not taken away.^^ But if the Collector arrogates to himself tlie 

power which he has not, his ordtr will » bo alh\i vire^^ and a suit 
will lie in, a Civil Court to set aside his'order.’^ An order of tlie 
Collector is not open to appeal to the Higli Oourt.'^^ 

Territorial jurisdiction of tliq Court is a conditiron precedent to 
its* executing decrees. In cases of decrees for ^jalo of mortgaged 
properties, the Court may execute the decrees, if some of the 
properties ar^ wholly outside its jurisdiction or if after tlui 

decrees have been passed, land is placed wholly uiider another juris- 
diction, execution may be had, either in the Court wliich passed tlie 
decrees or the Court within whose jurisdiction it lies at the time of 


29. S. «8 C. P. Act V of lUOS ; 
>S. 45/1) Act 1 (M, 0.) of 1002. . , ’ 

oO. lluro Pi' 0 .^ful V, Kali PrOijail 9 
€al. 290 at p. 294. 

31. S. 70 (2) C. P. C. Acr V of 
1908 ; Suklideo v. Siieo UlmUrr. 4 All. 
382 ; Daulat vSipgh v. Jugal Kisliore 22 
All. JL08 ; Muliauuniul v^. Payag Sahu 
30 All. 228. 

32. Tapeeri v. Deokinan Ian 16 All. 1. 

33. Shiani Behari v. Hup Kishorc 
20 All. 379. 

34. Pita a v. Cliunilal 31 Bom. 
507 ; Narayau v. Hasulkluui 23 P>.aii. 
531^ Qanpatram V. iswj 15 Bvnii. 322; 
Bai Amthi v. Madhav 35 Bom. 09i,* 


HUeu Piusatl v. Muluuumad 25 All. 107 ; 
8.1(1110 (lhaudhri v. Abhenandaii 20 All. 
101 ; M.it!iur.ida^ v. Panhalal 19 Horn. 
216 ; Mat hura Da.s v. Jainiia 25 All. 355. 

35. Mahcherji v. Thakurdas 7 Bom. 
L. U. (582. 

36^. Begg Buuloji Oo. v. Jagannath 
39 O.il. TOl ; Iii C. W. 402 ; 11 C. L. J. 
22S ; Mi^ioyk v. Steel Sc (A). U Oil. 
061 ; Karbick N.ith v. Tilukdharl 15 (val. 
667 ; (h>pi Mohan v. Doybaki Nbuidan 19 
Ca5. 13; Tinoouri v.^Shib Chandra 21 Cal. 
039 ; Latohui.aii v. Maddaii Mohun 6 Ca). 
513 ;*7 C., L. K. 521 ; Jafar v. Kamaluii 
28 Cxi 238 ; 5 (A WA NT. 15Q. 
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IN RXEcrrioN or deckees for money. 

I 


execution.®^ Butin eases oE decrees for money, if the property is 
situate whollj ^iitsido tlio local liinits of its jurisdiction, the (jourt 
cannot execute the deereiSs so,as to affect the pro[)erty.®® AVher(> iin- 
' nioveahlo property, however, forms one estate or tenure, situate within 
the local limits 'of* the jurisdiction of two or more Courts, any one of 
such Courts may attach and sell the entire estate or tenure.-*^ • 

A Court to which a decree has been sent for execution has no 
jurisdiction to execute the decree, if the decretal amount exceeds tluj 
limits ot* its pecuniary jurisdiction, tlie proceedings in execution 
being j)\eroly a (pntiudation of the suiM'^ A Court vvliich has no 
jurisdiction to try a suit can have no jurisdiction to execute a decree 
[)assed in that suit.*" But when the decree sought to be executed 
is passed by a competent (Jourt, the Court is not ousted of its 
jurisdiction to execiito the decree, meiady by i‘eason of the amoiuit 
of rent or mesni; profits asc(v;tained for a period subscipient to the 
institution of the suit, exceeding the pecuniary limits of the juris- 

t • 

diction of such Court.*^ , * 

A decree may be simultaneously exccute/l in more (Jo^lrts than 
oiui, but as such executions Wiiuld 1)0 oppressive, it js proper to impose 
terms on the (l<jcre(Vhobler that he should not procecil to a sal« und<y.* 
all the attachments at once,*® , * 

AVlien a decu’cc is sent* for execution, the Court to wliich it is sent 
lias no jurisdiction, except for special reasons to be reconlod l)y the 


l.Kj:rrKK IV, 


I' iry 


juri:jau;Llo:>\ 




^57. K irtick Nath v, ahluk lhavi lo ( ! il. 
<><»7 ; Latchman v. •MidUa!! Molmu (KUI. 
rd ;5 ; 7 (J. L. U. ; Shurroop (.-liaiHler 
V, Aineenunissii 8 Cal. 7,0:1 ; .Sliib Nciiviiu 
V. Gobind 2 5 \V. R. 151 ; Preiu 
(Huud V. Mokhodii 17 (Jal. 090 ; Kidi- 
}! v lo V. Dino Nath 25 Cal. : 515 . 

as. D.ikhina r. Bilish 18 (" il. 525; 
^d»lioy Churn v. Gohuu All 7 Cal. UU ; 
‘5 C. h. R. 801 ; PremCIuiid v. Moj^hoda 
.17 Oal. 699 . , ’ 

7.9, 0. 21, r. ;i C, P. C. Acjt of 
1908. See also Kally Pi'o.sonuo V. Iliuo- 
«>Rli 11 B. L, R. 50; 19 W. H. 181 ; 
< iunga Narain v. Ananda 12 O'. L. R- 
80 } ; Shurroop ChunderV. Aiiicerruinnr(.«!a 
^ (kil. 708 ; Maseyk v. Steel ik. Co. 14 ^al. 

; tCartick Nath v. Tilukdhari 15 Cal. 
007 ; Gopi Moliaii v. Doybaki Nairdaii 19 
C-a). 18; Jageriiath v. Dip Uaui 22 Cal. 


871 ; Cinv)aool Chunder v. Hurry Nath 2 
C. Tj. R. 881 ;llain I/tll v. Paina Suudari 
12 ( /.ih 807 ; Tiiicouri v, Shib Chandra 
21 Cal. ti89i 

•10. jh iiii Kiri)al V. Rup- Kuari 11 1. A. 
0*7 ; 0 All. 209. • 

*11. Diirga Charau v. Ciiia Tara 1«i 
(/ill. ^ Gokiil V. Aukhil 10 Cal. 157; 
Sidlie.swai; v. Harihar 12 llinn. 1.55 ; 
contra N.irasiyyii v. WuikiiLa KriNhiiavyii 
7 Mad. 897 ; Sluininiig:i v. R.unanathau 
17 Mail. 809. 

•1*2. Sh unriiv v. Nili»ji 10 15oni. 200 ; 
RaTne.-3\var v. Dihi 21 ('lal. 550. 

48. Siirodii IVosad Luchincepat 
H Moo. 529 ; 10 R. L. R. 21 1 ; 17 W, \l 
289 ; Krirflito Kiahorfi v. Koop Lall 8 Ctil. 
0H7 ; 10 C. L. K. 009 ; Bnij Nath, v. F. H. 
Holloway 1 C. L J. 81.5 ; Uaiujjw v. Guru 
Chirm 11 C. W. N. 890 ; II (j. L. J. 09. 



98 COMPULSORY SALES 

Leoturk lY. Judge, to require any further proof of the decree or order /for 
execution.^* Although the functioas of a Court executlhg its own 
decrees, or those of other Courts transferred to ‘it, are not ministerial 
but judicial, they ar^ confined to effecting executions and matters 
arising out of the proceedings in executions.*^ Kence, the Oourt^ 
executing fts own decree, or a decree transferred to it for execution, 
must take the decree as it stands.*® The dec^roe or order is con- 
clusive anl biading upon the parties, unless set aside on appeal or 
otherwise.*’’ A Court executiug a transferred decree cannot, therefore, 
entertarn any objection, any more than the Court executing Us own 
decree, as to the validity of an assignment, if the assignee is shown in 
the order for execution, as the person entitled to execute the decree.*^ 
Nor, can it entertain any objection as to the legality, or correctness 
of the decree, or order, or as to the jurisdiction of the Court which 
passed it, or that the decree was obtainai by fraud.*® Bat where 
the decree is sent for execution to another Court without any order 
for execution, it has power to decide whether execution is barred 
bv limitation.®® 


44. 0. 21, r. 7 0. P. C. Act V of 
1(?08 ; cf ' IS. 225 C\ P. C. Act XIV of 
‘1882. 

45. S. 42 C. P, C. Act V of 190S ; 
Jfwlu V. Farrel 6 B. L. K. App. 66. 

46. Harnianoje v. Rain Prowad 6 
C. L. J. 462 ; Hamphal v. Rani Baraii 
5 All. 58 ; Muttia v. Virammal 10 Mad. 
283 ; Budan v. Ram Oliandra 11 Bom.' 
537 ; Veiikatachala v. Veiik^tarama 21 
Mad. 665 ; Api>a Rao v. Krishna *25 Mavl. 
547. ‘ 

47. Papamiiia v. Virapratapa 23 I, A. 
32; 19 Mad. 219; Sundarapiia ^v. Sree- 
rfirnulu 30 Mad. 402. 

48. Ram Chundur Mohendro Nath 
21 W. R. I ll ; Dhunefih v. Oolfut 21 
W. R, 219. 

49. Bifiwaiiath v. Bhagwaudin H 
O. L. J. 648 ; Clihoti v. Rauieswar 6 
C. W. N. 796 ; Kaasan Ali v. Gau/d Ali 
31 (M. 179; Griah Chunder v. Soshi 
Shikliareawar 27 I. A. 110; 27 Cal. 
951 ; 4 C. W, N. 631 ; Radi Behari v. 
Joynanda 4 C. L. J, 175 ; D;jbondra 
Nath V. Praftanna Kumar 5 C. L. J. 328 ; 


Benode v. Brajerujra 29 Cal. 810 ; 6 C. 
W. N. 838 ; Nf\gendral)ala v. S:jc. of 
StRyte 14 C. L. J. 83 ; Maharaja of Bharat* 

i, 

pur V. Rani * Kanno 28 I. A. 35 ; 23 
All. 181 ; 5 C. W. N. 137; Kishi v. 
Janiuna 31 ,Cal. 922; Subram mian v. 
Panjamma 4 Mad. 321 ; Abdul Hussain 
V. Sakhnaboo 21 Bora. 456 ; Chogall 
V. Trueman 7 Bom. 481 ; Kastursheb v. 
Rama 10 Bom. 65 ; Kajerav v. Nanarav 
1 1 Bam. 528 ; Krishto Kishore v. Roop 
1^1 8 Cal. 687 ; 10 C. L. R. 609 ; Ram 
Lai V. Rvdhey 7 All. 330 ; Beer 
ChuadtM’ V. Mymana 5 Cal. 736; 
Husain V. Saju 15 Bom. 28 ; {SaiiashW v. 
tJayantib:u 8 Bom. 185 ; Madho Li’jd v. 
Katwari 10 All, 130 ; Rarvatii v. Digambar 
15 Bom. 307 ; Sudiudra v. Budari 9 
Mad, SO ; Bhaui Ram v, Luchmcs>var 
23 Cal. 639. 

50. Chhotiy Lxll v. Pumi Mull 23 
Cal 39; Leako ‘v. Daniel lO W. R. 
10 p\ B,); B. L, H. Sup. 970; Sripati 
Charan v. R. Belch ambers 15 0, W. N. 
661 . 
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IN KXKCUTION OK DKCRKES FOR MONEY. 

I 

A Court executing a decroe cannot alter, vary, or aiJd to, the terms 
of the decide, even by consent of the parties.®^ Hut it is quito 
competent to constri\e Mio cJ,ccroe, whire the terms of the decree are 
ambiguous. The construction sliould be bused upon the pleadings and 
judgment and should be in accordance with Wh(M*e a certain 

construction has been put on the decree on a former occasion, a 
diffttrent construction cannot be put on a subsequent oocasiou/*^ An 
agreement arrived at between the parties to an execution proceeding 
with the sanction of the Court cannot be subsequently altered by 
the Court without the co‘nsent of both the parties.®* 

The decree transferred does not lose its original diaraeter and the 
Court executing it treats it in all respects rfs if it were passed by 
itself,®* It retains its jurisdiction, until the execution has been with- 
drawn from it, or until it has certified tlie execution or non-execution 
of the decree to the Court which sent it for execution.*® 

When the Court to which the decree is sent for execution is a 
High Court, the decree sl^^iU be executed by such Court in the same 
manner, as if it liad been passed by such Cpurt in the exorcise of its 
Ordinary Original Civil Jurisdiction.®^ Where a decree has been 
passed in a sait, ol' which the value, set forth in the plaint, tdid 
exceed two thousand rupees and which, as regards its subject mattoi> 
is not excepted by tho law for the time being in forc^ from the cog- 
nizance of either a Presidency or Provincial Court of Small Causes, it 
may be executed by tlfe Court of Small Causes in Calcutta, Madras, 
Bombay, or Hapgoon, as if it had been passed by itself,*® 


51. ITdwant Sittgh v. Tokhan Singh 
23 I A. 57 ; 28 ('al. 35;l; Kmto Komal 
V. Huree Sirdar 1 3 W. K. 41 ; Forester v. 
Sec. of State 4 I. A. 137; 3 Cal. 131 ; 
Hurro v. Suriit OLA. 1 ; 8 Cal, 332 ; 
M.adan Mohan v. Bhikhar 16 C. L. J. 
517 ; Raghunath v. Kashi Prosad 15 
C. L. J, 678 ; Islxwargar v, Chudase#:aa 
13 Bom. 106 ; Subbana v. Krishna 15 
Bom, 644 ; Ranrual ^^angji v. Kuiidaii 
Kuwar 26 Bom. 707. 

52, Kali Krishna v. Sec. of State 
15 L A. 186 ; 16 Tah 173 ; Jagatjit v. 
Sarabjit 18 I. A. 165; 19 Cal. 159; 
Lachmi r. Jwala 13 AIL 344 ; Pluvial v. 
•f^naklal 18 Bom. 542 ; Amolak v. 
jbachmi 19 AB. 174 ; Bakar ?. Udit 


Narain 21 All. 361 ; Radlm Kissen v. 
Coll. o{ Jaunpur 28 LA. 28 ; 23 AIL 
25 o>;»0. W. N. 153. 

,53. Venkatanarasimha v. Papamiimh 
19 Mad. 54. 

54. Ctandrabala v. Prabodh 36 OaL 
422 ; 9 C.* L. J. 251. 

55. Rarxi Lochan v, .TUni Prasad 36 
Cal. 252 ; 13 Ci W. N. 791 ; 9 C. L, J. 
125. 

56. Ashootosh v, Doorga Churn 6 Gal, 
504 ; 8 C, L. R. 23 ; AMa Begam v. 
Mttzaffar 20 All. 129; Manorath v, Ambika 
13C. W. N, 533 ; 9 C. L. J. 413. 

57. 0. 21, r. 9 C. P. C. Act V of 
1908. 

58. 0. 21, r. 4 C. P. C. Act V of 1908. 
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execution. 
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ii. Assignee. 


jOO COMrULSOliV 

;c 

The (loalh of one of several decree-holders neitlier si.is[>(?nds, nor 
destroys tlie right to issue execution, unless, by the^Unns of tho 
decree, execution has been depcMident^ on al|. tho decree-h(iildors 
joining in tho execution. Any one of tlie sevciral jpint decree-holders 
may, therefore, with the leave of the Court, execute the whole decree 
for tho dxmeiit of them all and orders may be passed for protecting 
the interest of tlie persons who have not joined in the cxecution/^^ 
The managing nnunher of a joint Hindu fauiily can execute decrees 
on behalf of the family,*’^ It is not obligatory on the Court, Ixdore 
making an order For execntioji, to giv(^ noti'ce to the other decree- 
holders or I o tlieyjndgment debtors.®^ 

A joint decree cjfnnot, however, be executed by one of several 
deciTe-holders in respect of his share only of tho decree, unless tho 
oxlent of such share is detertninod by the decre(^ or adniilted.^^ 
An order determining any <|nestion between a d(‘ereo-h()lder on one 
side and the judgment-debtor on the other is apjanilable.^’® 

As tlie decree-holder is the only person entitl(Ml to the fruits of 
tho judgment, it is obvious that when he lias assigned his interest in 
the decree ‘to another, his right to execute it al^o ceases.^^ Tho 
aj^signmeiVt may doubtless be » involuntary as well as voluntary and 
„wbonever any person has by optu’ation 6f law becomes entitled to 
the proceeds of, the judgment, ho is entilled*^tOtihe execution therein. 
].lut a voluntary assignment must be in writing and a transfenH> 
und/u’ an oral assignment has no locus standi to a|)|)ly for execution.^^ 

1 h(^ assignee l)y operation of law, the legal n^prosenhitivc of a 


59. (). 21, r. 15 C. i\ C. Act V of 
3110S; Tanirfundari v. Uohary • Lxl I 
n. k. n. A, (1. 28 ; I arzaiid v. x\l«*'ullah 
(> All. t)9 ; Aluned V, Shalizada 7 C. L./ll. 
537; Uvulruddui v. (Jolam Moidiii .30 
Mad. 357. ' 

00. Acldiiiihar v. Ilaiu Sarup 35 All. 
380. f 

<>0. Durga Dfus v. fDi^oraj -33 Cnl 
300 ;' IOC. W. N. 297. 

02. Coll, of Bliajelianpur v. Surjari 
4 All. 72 ; Baimra.si v. Mabanini .5 All. 
27 ; Dalichainl v. Bai Shivkar 15 Bom. 
242 ; KifAhore Chatul v. (Ii8lu)rnc & Co. 
1/ Cal. 341; feoctaput v. Ali Hossfdii 
24W. R. 11; Muthusumi v. Natosa 18 
Mad. 404 : Hurri'jh Chundcr v. Kali- 


Kund iri 10 I. A. 1 ; 9 Cal. 482 ; 12 0. L. 
R. r»U ; TafniL'k' V. DincudroO Cal. 831; 
12 C. Ii. ll. 500 ; SiiU iii v, Sa alayaniiiial 
15 Mad. 3l:i. OVuiiiDau Singh v. Lacli 
liniin 20 All. 318 ; Moti Ram v. Ifannu 
20 All. 331 ; liiicliiiian v. Chaturbhuj 
28 All. 252. 

f'3. * Lakslinii v. ]^^lil\a^^sa 17 Mad. 

391 ; Rataiilal v. IkuTlulah 23 Boni. 02.‘> ; 

» 

04. Iluriao v. ‘Doolla 21. W. R. 10 ; 
Venuhai v. Coll, of Nanik 7 Born, 552 m ; 
Jeddi Subraya v. RnnrAo 22 .Boiii. 998. 

05. 0. 21. r. ?0 C. P. C. Act V ‘>i: 
1908 ; Parvati v. Digauibar 15 Boin. 307 ; 

v. Umaji 9 Born. 179 ; Mu- 
iiiunai’AYaiia v. Balkrishna 19 Marl. 300.'“ 
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1 

tlecoaspcl dperoe-lioldor, or the Official Assignee in the case oE an l.ncTCiiRlV 
insolvent decree holder, or the purchaser oE a decree at a sale in * 
execirtion of a decree af.';jiinst the decreji-holder, may similarly execute 
the decree.*® An assignee may take from the decree-holder directly 
or through his assignor.®’' The transferee may afiio be of a portion 
of the decree.®® 

I ♦ 

/riio assignee need not make a formal ai>i>lieation for substitution 
ol: In’s nanie5^ But notice to the assignor and tlie judoinent-dobtor^, 
whicli is necessary to prevcMit undue snrpri.se, is a condition precedent 
to the elocution of a docree hy the assignee. If no notice is given, 
the (Jourt has no power to execute. The transferase may apply to 
the Court which jiasscd the docree to seivl it for execution to 
nnother Oourt/^ TTk^ notice must bo i.^sneJ hy the Court winch 
passed the decixa^ and not by the (Jourt to which it is sent for 
executioM.’^^ Tlie a.ssignco i.s entitled to execution as of right like 
tlio original decree-holder ; the Court has no discretion to grant ov 
rofu.so the application.^^ An assHguee of a ilecrco for* maintenance 
can exeente it like the orighial decree holder. A decree^ for money 
and costs cannot bo seiiaratoly transferred and oxecuteil.l^ 

The as.signoo, Jiowever, holds the^decroe sul>jl‘ct to tlio equities 
(if any) wliich thh judgmciit-dcbtor^inight have enforced against fT)e 

00. Kli<iii<ler.‘iv v. (liitiosli I'j Bom. 11 C. ij. J. af>4. • 

aOS ; IJma.sooiKlniy v. Bfojo N'aMi 10 Cul. 71. (Jhathuth r. HaaUndaviBe 20 

017 ; Setljiirayar v. S}i{iiiirj*ujjjaii 21 Ma<i. Mail. 2k>8. 

lUia; AVi.se v. Alxlool Ali 7 ^V^ U. 100. 72. O. 21, v. 10 C. P. C. Act’ V of 

07. Aiuar Clmnilra v. (luiu 1^’o.suiiuo 190S ; Xaiulo Lai v. Chutteiput 29 Cal. 

27 Cal. 488 ; Caugii Ha-s v. Yakub Ali 235 ; Tauioshar v. Thakur Piusiail 25 

27 Cal. 070. ♦ All. 443 ;• Fraiuji v, UatauHha 1) Bom. 

08. Kisliore Cliaiid v. GisVionie k (ak H. Q 19 ; Ivadii’ Buksli v. llahi Buksli 

* % 

17 (,/al. 3 n ; Mutiiunarayana V. Balkrishiia 2 All. 283 ; Amur (3iuiidva v. Guru 
19 Mad. 300 ; CyjimoTU'o v. Ba«)I)a .5 Cal. hrosunuo 27 Cak 1<88. 

592; Dwar Buksh v. Fatik 20 Cal. 250; 73. /JC 242 C. P. C. Act XIV of 

3C. W . N. 222. 1 882. wurd.s “ if the Cimrt iliiuks 

09. Maiiniotho Nath v. Rakli*,] (,’haji- tit ” have heeu omitted from (). 21, r. 

'Ira 14 C. W. N.‘752 ; 10 C. L. .). 390 ; 10 C. P. C. Act V of 1908. See also 

Javormal v. Fmaji J9 Bom. 179 ; ?Iogen- Megh Xai'iiyan Badha 4 B. L. R. A. 0. 

dra V. Shyam Ihn 30 Cnl. 543 ; 9 C. 200 ; 13 W. R. 221 ; Parvala v. Iligambar 
L. J. 271. 15 Bom. 307. 

70. 0.21, r. 10 C. P. (k Act V of 71. Aaad Ali \ . HaMar Ali 12 C. L. 3. 

1908; Oul/avi v. I)aya Ram 9 All. 40 ; 130. 

Khushrobhai V. Jlormazsha IKBou^ 727 ; 7.5. Bam t^iaiidra v. Abdul Hakim 

•KasHUia Ooolaia v. Dayabhai Amarsi 30 35 All. 204, 

Bom, 58 ; »S.reenatli v. Acliutananda 
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Lectukk IV. 


♦ 

ill, Judg- 
inent-debtor. 


iv. Stranger, 


original decree-holiler.'^^ Thus, if the judgment-debtor has the right 
or equity to set off his cross-decree against the decree-holder, the 
transferee will hold the decree ^?ul)jeet to^such right or equity.’^ A 
transferee of a decree or a transferee from such transferee is a 
representative of t^ne decree-holder.’^^ An order determining any. 
question , i)etween him and the judgment-debtor, is therefore, 
appealable.’® But the transferee whose application is dismissed 
on the ground that the assignment is invalid, is not precluded from 
bringing a suit for a declaration as to the validity of the assignment.®'^ 

Wliere a decree for payment oE money has been transferred 
wholly or in part ^>0 one of several judgment-debtors, the decree is 
wholly or partially extinguished.®^ The rule will not apply when 
the decree is separately given against different persons,®- nor, where 
the decree is not against the defendant personally but as representa- 
tive of other persons.®® When one of the judgment-debtors pur- 
chases a rent decree, such a purchase is equivalent to payment of the 
decree and he can bring a suit for contribution against the co- 
judgment-debtors.®* 

A stranger may acquire an equitable right to the benefit oE 
execution, or on the® property upon which it is levie«l,**and < such equit- 
aSlo right may give him authority to sue Out and conduct the process, 
or to object to its regularity or validity; blitjie cannot do so by 
proceeding in the case in hi.s own name ; ho must do it in the name 
of a legal party to the process or one who can be made so. Thus, 
as money-decrees and mortgage-decrees cannot be sold, the decree- 
lioMer, who attaches these decrees oE. his judgment-debtor, may 
e.\ecute them in the same manner as the judgment-debtor, tin? 


76.« S. 49 C, P. 0. Act V of 1903. » 

>7 0. 21, r, r. IS, 19 C. P. C. Act V 
of 1908 ; Kaim Ali v, Lakhi Kant 1 
B. L. R. (F. B.) 23 ; 10 W. R.' (F. B.) 
32 ; Kristo Kaniani v. KeUar Katli 16 
Cal. 619 j Siuuu v. Saiithoji 26 Mad. 
428. < 

78, lahan Cliunder v. Beni Mmlhub 
24 Cal. 62 ; 1 C. W. N. 36 ; Guizari Lai 
V, Madho Ram 26 All, 447 ; Dwar Buksh 
V, Fatik 26 Cab 250 ; 3 C. W, N. 222 ; 
Badri Narain v, Jai KishenlO All. 483 ; 
Ganga Das, v. Yakub Ali 27 Cal. 670, 

79, Ganga Das V. Yakub Ali 27 Cal. 
670 ; Tameaher v, TUakur Prasad 25 All. 


443 ; Badri Narain v. Jai Kislien 16 
All. 483 ; Subbuthayyammal v. Chidam- 
baram 25 Mad, 383. 

80. Bommanapati v. Chintakunta 26 
Mad. 261. 

8k' 0 21, r. 16 C.P.C. Act V of 1908; 
Laldl^ri v. Manager, Court of Wards 
14 C, L. J. 639 ; Po^osev. Fukurooddeeu 
25 W, K. 343 ; Banarasi v. Maharaiii 5 
All. 27, 

82. Anant v. Nagappa 32 Bom. 195. 

83. Panchauand v. Suiidarabai 81 
Born.* 308,* 

84. Ram Lai v, Khirode Mohini l8 
C. W. N. 113. 
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original decree-holder, can do ; and for this purpose the attaching LijauftK lV; 
decreo-holdc?r.,3hall bo deemed to be the representative of his judg- 
ment-debtor, the original deoree-holde/.®® 

A Benamdar or ostensible transferee cannot execute a decree.®® 

•• 

But if the execution proceedings had been allowed to be taken by 
the Court without notice of the fact, the proceedings wohhl not be ^ 

set <iside as void but would bo binding on the real decree-holder 
who may be allowed to conduct the further proceedings himself.®^ 

A person desirous of enforcing a Judgment or order can do so t^eaveof 

I , , Court). 

without* applying, to the Court for leave. But the leave »of the 
Court is necessary, if a decree again.st a firm is sought to be executed 
against a partner who was not served with the summons and who 
(lid not app(‘ar at the hearing.®® Similarly, no execution can issue 
in suits betw(*en co-partners without leave of the Court.®® 

The ap[>ointment of a* Receiver is for the benefit of nil parties Receiver. 

to the suit.^® A Rexauver being an officer of the Court, an attach- 

» 

inent of property in his Iwiiids would interfere with the jurisdiction 
and administration of justice of the Court. and so it cannbt be made 
without previous permission or sanction of the^Coiirt.®^ Leave to 
proceed against aTioceiver may be obtained after the application f;»kr 
execution has been pres(?nte(l.^*^ But ‘property may be attached ami 
sold after the order for a Receiver is made and before it is perfected,®^ 
or before an order of adjudication is made.®* An anticipatory attach- 
ment of money expected to reach the hands of a public officer cannot 
be made.®® , 


85. 0. 21, r. 53 (3)bC. P. C. Act V 
of 1908. See also Sah Man v. Kaiia- 
gasabapathi 10 Mad. 20; Jogendra Nath 
V. Hirauya Kumar 2 0, L. J. 199 ; Gopal 
Nana v. Joharimal 10 Bom. 522 ; Baij 
Nath V. Binoyendra Nath 0 0. W. N. 5 ; 
Krighiiaa V. Venkatapathi 29 MaeV 318. 

86. Alxlul V. Chukhun 5 C. L.U. 253 ; 
Deiionath v. LulUt Cpomar 9 Cal. ’ 633 ; 

C, C. R. 116; Gour Sunder v. Hem 
Chunder 16 Cal. 355 ; Bulkishen v. 
Bedmati 20 Cal. 388. 

87. Maiiikkam v. *Tatayya 21 Mad, 

• 88. 0. 21, r. 50 (2) C. P. €.* Act V of 
1908, 

0. 30, r. 9C. P. C. Act V of 


1908. 

*90. •Hariliar v. Harendra Natli 3^ Cal. 
754 ; 12 C. L. J. 252. 

*91. Kewncy v. Attril (1886) 34 Ch. I>. 
315 ; LtA’ina Ashton v, Madhabmoni 14 
C. W. N. 560 ; 11 C. L. J. 489; Mahommed 
V. Mahommed 21 Cal. 85 ^ Kahn v. Ali 
Mahomed 10 Bom. 577. ^ 

92. Maharaja of Burdwaii v. Apurba 
Krishna 14 C. L. J. 50 ; Sarat Chandra 
V. Apurba Krishna 11 C. L. J. 55 ; 
Baiiku V. Harendra 15 C, W. N. 51. 

93. Edwards v. Edwards (1870) 2 Ch. 
1). 201 C. A. 

94. Ishvar Lakhinidat v. Harjivan 
lUraji 21 Bom. 681. 

95. Tulaji v. Balabhai 22 Bom. 39. 
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Lectitre IV . 

Immediate 

execution. 


Execution 
on dormant 
Judgrnent. 


The |) 0 \ver and authorUy of the Courts extend over every cjass 
of persons and every species of property situate witlvu* the terri- 
torial limits in which the CGurts are aiithhrkod to act It would 
be a contradiction ^ of terms to say that all persons may bo bound 
by judgments and then to declare that some persons are exempt' 
from havlifg executions issued against them. In otlier words, when 
a judgment is valid against the defendant, an execution based upon 
it must, unless expressly forbidden by statute, be ecpially valid.^^ 
But, when the Collector under the Court of Wards has assumed the 
sup(*rin»tendence of any person or property and published fv notice 
calling upon all persons having claims against the ward or his 
propei’ty, no proceeding in execution against the ward or his property 
shall ho instituted.^^ 

As execution is authorized for the purpose of making effectual 
the decree or order of the Court, it must necessarily follow that a 
j>erson who has obtained an unconditional decree or order is, as 
a general rule, entitled to issue executioh » forthwith, w ithout even 
waiting a ‘resonahle time, or without making any formal ilemand 
of performance, unless process is stayed by some order or rule 
ot6(k)urb.^^‘ But wdien the deer<5‘o is against the Secretary of State 
for India in (Council, or against'' a public otReor in respect of any 
act j)ur|Jorting 'to be done by him in his official capacity, no 
execution shall issue, unless it remains unsatislied for three months 
fronv th(3 date when the Court has re|)orted the case for the orders 
of the Local Government. 

Before a judgment is either satisfi(Ml ' by payment or barred by 
lapse of time, it may bec'onio temporarily iiioperatir/(?, so far as the 
right to issue execution is concenied, jiud so continue unlil somolhing 
is "done by which sucli right* is revived. In this condition it is 
usually called a dornumf ^jud^iuetU, Tliis dorniMUcy in jiidginont 
is usually created, either by a change in the parties, plaintiff or 
defendant, ok by the lapse of time vvitlio,ut ^he issue of execution. 

A person wishing to execute a decree or prder is not l)ound to giv(> 
any notice of its execution to the oj)posite party, but whore the 
application for execution is made (a) more than ono year after tlie 
date of the decree, or (/>) against the legal re prose nj;ative of a party 

96. Freeniaii on Executions ^ 22. 1908 ; Snath v. Smith (1871) L. H. 9 

97. S. 21 Act TV (M. P. C.) of 1912 ; Kx. 'ril, ' 

S. 17 Act T (Bo. C.) of 1905. 99. S. 82 C. P. C. Act V of 1908. 

98. 0. r. 11 (1) U. P. 0. Act V of 100. EroeiiiHU on Executioms Ij? 8p 
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to tho decree, the Court executing the decree shall issue a notice to iTiidTfHK IV. 
the j)erson Against whom execution is applied for, to show cause 
why the decree slioa?d not iJe executoci against him. But no such 
notice is necossai^, if the application is made v^ithin one year from 
the date of the >ast order passed on any previous application for 
execution against the same person, or if upon a previous application 
foi* execution against the legal representative of the judgment- 
debtor, the Court has ordered execution to issue against him, or if 
for reasons to be recorded, the Court considers that the issue of such 
notice would caiiye unreasonable delay, or would defeat the ends of 
justice. Notice should be issued by the Court which has seizin 
of the application for execution The object of issuing notice is 
to prevent surprise to the judgment-debtor.’®^ It is the duty of the 
Court to issue a notice, although the decree-holder may not have 
formally asked for the issue ^of such notice.’®* The issue of notice,, 
unless dispensed with, is a condition precedent to the execution of 
tlie decree and until ilf [a issued, tlie Court has no jurisdiction to 
proceed with the execution. The omission *is not merely an irregu- 
larity, but it is an illegality wliicli vitiates all the proceedings in 
execution.’®®* But., where a ^notice has been issued, tliough to* a wroiTg 
person, the execution p^’oceodiligs are not void.*®® An application 
for setting aside a safe for want of notice is a pi’1:)ceeding under 
S. 47 C. r. C. Act V of 1908.’®7 

The judgment-debtor may plead to a notice anything which 
exonerates him from liability, or that the judgment is void, as the 


101. 0. 21 r. 22 ?. 0. Act V of 

1908. 

102. Sripati Oharaii v. H. llelcliaiii* 
l>ers 15 0. W. N. Otil. 

103. Jogeudra v Sliyaiu Das 30 
Cal. 543; 9 C. U. J. 271 ; Kaniiui v. 
Aghore U C. W. N. 357 ; 11 C. d, 91. 

104. Jagaunatli V. Hrojo Natli 29 (UL 
590; E. H. Stevens* v. Kamta Uer-shad 
IOC. U. J. 19; Kalanfiud v. Chandra 
KUhore 14 C. W. N. 971; 12 0. J.. J. 
192 ; .Jogendra Nath V. Itasik Chandra 

D. L. J. Hi, 

105. Gopal Chunder v. puiinfnoni 
20 Cal. 370 ; Sahdeo v. Ghasirani 21 Cal, 
’9 ; Ramessuri v. Doorga Daa 0 Cal. 
103 ; 7 C, L. U. 85 ; Imam-un jiissa v. 


Liakat^ Hussain 3 All. 121 ; Radha Prasad 
v^ I^al Sahab 17 1. A. 150 ; 13 All. 53 ; 
Khiarajmal v. Daiin 32 1. A. 23 5 32 Cal. 
290 ; 9 0. W. N. 202 ; 1 C. L. J. 581 ; 
ParashrAni v. Balniiikund 32 Bom. 572 ; 
Kumed *Bewa v. Prasanna Kuniar 40 
Oal. 45. 

106. Malkarjun v. Navliari 27, 1. A. 
216; 25 Bom. 337 ; 5 C.W.N. 10, on appeal 
from klrava v. Sidraniappa 21 Botn. 421, 
explained in Levina Ashton v. Madliab^ 
iitoHi 14 C. W. N. ftOO ; *11 C, T.. .1. 489. 

107. Pani.siirani v. Balniukund 32 
Bom. 572 ; Levina Ashton \r. Madhah- 
noni 14 C. W. N. 560 ; 11 C. L. J. 489, 
distinguished in Kumud Bewa v, Pra- 
fcanna Kumar 40 Cal, 45. 
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Court never obtained jurisdiction of the person of the dorendant. 
But no defence can be made which existed anterior to the judgment, 
nor, which is so inconsistent with the jfldgmeift that the mainten- 
ance of the defence ^implies, or establishes the falsity of the facts 
upon which the judgment rests. Of course, the jCidginent-debtor 
may show that the judgment has been satisfied, or that from some 
cause occurring since the rendition of the judgment, the decreV 
holder is no longer entitled to execution. Ho cannot attack the 
judgment collaterally for fraud and irregularity^^® When the Court 
has disposed of th^) objection (if any) it nmy order '’the decroG to be 
executed.^^^ The judgment is not a new jiidginont, giving vitality 
only from that time but it is a revival of the original judgment 
giving, or rather containing, the vitality of the original judginont 
with all its incidents. If the origin il judgment is void the objec- 
tion can be urged after its revivor.^^® 

Where a, judgment-debtor dm before the decree has been 
fully satisfied, the decree may be executed against the legal 
represontativQs of the fleceased.^^^ Although, when once the 
properly is attached, it is in the hands of tlio ^ Court, still 
if^the judgment-debtor dies before sale and ' full satisfaction 
o\ the decree, his representatives" must bo brought on the 
recordd^^ All* proceedings taken without making the legal 
representatives parties are void and it is not the duty of the legal 
representatives to inform the decree-holder that the proc(3od[ngs 
adopted by him are illegaU^^® If tlie legal representatives of 
a deceased judgment-debtor die before the decree has been fully 
satistied, the decree may {Similarly be executed against the legal 
representatives of such legal representatives.^^* 

The “ legal representative means a person who in law repre- 
sents the estate of a dccoa!sed person and includes any person who 


108, FrcL*mr|n on ExcoutioiiH ^ UO. 
m\ 0. 21, r. r. 23^ 2.1 0. i*. 0. 
Act V of 1908. 

110. Freeman on Ex ccutioiw § 9i. 

111. S. 50 G. F, C. Act V of 1908. 

112. Cf. 20*4 C. F. C. Act XIV of 

1S82. T|ie word “ ” ha.^ l>eni 

j^ubatituted for the word ‘‘executed” 
iii B. 50 aF. 0. Act V of 1908. ^See 
also Fianm«ami v. Bagirallii (5 Mad. 
1 80 ; Oi’OYeij r , AdminLstrator-O cneral 


22 MmIc; 119j Sheo 1^’asad v. Hira. Lai 
12 Ail. 110; Abilur Xahuian v. Sliankar 
17 Aid 102; Aba Dhoiidu 19 Barn. 
270 ; Ne‘t Lall v Kani:ni.t 2;J Cal. 086.. 

112. Iladlia Frasad v. Lai Sahab 17 
1. A. ITiO; 13 All. 53; Janar^lliau v. 
liuu Chandra 26 Bom. 317 ; Beni Prabatl 
V. MsiktCisar 21 All 316. 

lit. Jafri v. tSaira Bibi 2ii 

All 367- 



ly EXKCimuN OF ORCIIKES KOli MONEY. 


107 


intorineddlos with the eshito of the decoasod and where a party LKOTuaR IV. 
saeS or is suedin a rcpro.sentiitive character, the person on whom ’ 
the estate devolves oij the death the party so suing or sued,^’® 

Thus, where a judgment-dobtor dies and a person, whether ho is a 
stranger or a residuary legatee under his will, Applying for letters 
of administration with the will annexed, takes possession of his 
property, he is a legal representative.^^® But the purchaser of 
the business of a firm against which a decree has boon passed, is 
not the legal representative of the firm.^’’ An application against 
the legal representatives of a person against whom tho decree 
purports to have been passed but who died boEpre the heniring is 
not maintainable.^^® * 

The application for execution against a legal reprosentativo 
must bo made to tho (k)iirt which passed the decree, even if the 
judgment-debtor dies after the decree is or has been scut for exe- 
cution to another Oourt.^^** An order determining whether a certain 
person is or is not th(3 legj^l representative of a party is ppi>ealablo.^*^ 

The legal reprosentativo of a deceased judgment-debtor cannot 
impeach tho validity of any proceeding lawfully takop, during the 
life time oE^the dcceuscd.^®^ His liability is limited to tjie property 
of tho deceased which has actually come to his hands an(( has tlt)t 
been duly disposed oE.V^ If the decree-holder seeks to make tho 
legal representative liable for tho property of tho ’deceased which, 
with duo diligence qri his part, would have come to liis hands, his 
proper remedy is by way of suit against the legal ropreseiitativo 
and not by execution procoediiigs.^®^/Tho legal representative is bound 


115. S. 2 (11) C. V. C. Act V of 1908 ; 
sec alHo Dinaov.nii v. Khihadufc Khan 
SC. W.N. m. 

116. Chuiii Lvl V. O^moiKl Bceby 30 
Gal. 1044. 
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Co. 30 Cal 961 ; Arbutlmot’^ InduH- 
trials \\ Mutli'a Cheliiar 31 Mad. 
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Sah 17 C. L. J. 634. 

119. S. .50 (1) C. P. C. Act V of 
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Ho^ein 9 C. L. J. 239 ; H.jrachf>ud v. 
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Ptti’ji V, Shaiikai'l7 All. 431 ; Swarainatha 
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Sham* Lai V. Modhu Sudan 22 Gal. 558. 

120. S. 47 C. P. G, Act V of *191)8 ; 
liadri Naraiu v. Jai Kishcii 16 All. 483 ; 
Krishrinua v. Appasami 25 Mad. 5 15 ; 
Ganga pas v. Yakub All 27 Cal. 670 ; 
Warc.sh Munshi v. Aftabuddi Bepari 
16 r. L. J. 96. 
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121. Mulchand v. Cliaggan 10 Bora. 

74; Liladliar v. Chaturbhuj 21 All. 
277; Jagar Nath v. Sheo Ghulam 31 Ah. 
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122. S. 50 (2) G. P. C. Act V of 1008. 

123. Khushrobhai v. Horraazsba 11 
Bom. 727 ; Saratinani v. Batta Krishna 
35 Cal. 1100; 12 C. IV. N. 614. 
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L^KT^;RK lY. to pay to the Jocree-holder the £nll amount of the decree, though 
^ ' there may he other creditorsi oE the deceased and the ayssets inf^y 
be insiiftieient to pay them in ^ * • 

If the decree bo passed against the legal representative of 
a deceased person for* payment of money out of the property of the 
deceased, itjnay be executed against such property in his hands, and 
V. if he fails to satisfy the Court that he has duly applied such {U’o- 
perty, the deceree may he execiitod against him personally to the 
extent of the property in respect of which he has so failed to 
satisfy the Oourtd*^ Thus, an executor or a(lministi’ator is bound 
to pay all debts of ^ the deceased equally and ratoably as far^as the 
assets of the deceased ,.Avill extend and a secured creditor cannot 
claim a riglit of priority over anothord^® A creditor of a deceased 
person who has obtained a decree against his executor or adminis- 
trator but who has not been paid equally and rateably with the 
otljcr creditors ujay proceed against him* personally, on the ground 
that the prop(p*ty of the deceased Jias nojt boon duly ap[)lied. But 
every payment made by the heir of a dec&\sed Hindu or Maho- 
madan on aqconnt of delfts due by the deceased would be a due 
application ,oE the assets, whether the debts wore paid equally and 
rai?ably or notd*'^ A decree for mesne jv'ofits obtained against an 
alleged adopted son of the wrongdoer but wha was found in another 
suit not to be validly adopted, cannot be execut.e<l against him, as lie 
has not received any assests of the wrongdoer, nor against the real 
representative, because bo was no party to the suit/®® 

Property in the hands of a son or other descendant' liable under 
the Hindu law for t!io payment of the debt of a deceased ancestor in 
respect of wliieb a decree haps been passed, shall be*deomed to be the 
prope' rty of the deceased whibh has come to the bands of the son or 
other descendant as his legal representative^*® The whole ancestral 
property is liable for the l^atisfactlon of the judgment-debt»^^® IE 
the son or other descendanu object that the debt in respect of which 
the decree was passed was tainted wii5h immorality* the question 

t t 1 

124. Venkatarangayan v. Kmlmasaiai C, W, K. 173 ; 18 C. ‘L, J. 862. 

22 Mad. 194. 120. S. 53 C, P. C. Act V of 1908. 

125. 8. 52 C. P. C. Act V of 1908. 130. Muddm Thakoor v. Kantoo Lali 

126. S. 104 P."& A. Act V of 1881 ; 1 I. A. 321 ; 14 Tk Jj. R. 187 j 22 W. R. 

S. 282 I. S. Act X of 1805. 56 ; Nanomi Babuasin v. Modhun Mohuii 

127. Veerasokkaraju v. Papiah 26 13 I. A. 1 ; 1^^ Cal. 21 ; Lachmi Pratja^l 

Mad. 792. V. Basant Lai 16 C. L. j; 85. 

128. Ashi Bhuaau v. Pelaram 18 
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is ono ** relating to the execution of the decree ’’ and should be 
determined by ‘Uho Court executing the decree. Where the 
father dies after attach juevit of tlie aucOj^tral property, or the decree 
•is a mortgage decree, the proceedings in execution can he continued 
against the sons and a separate suit will be burred'^ 

The law of limitation applicable to the execution of decree 
deporjds upon the Court by which it was passed and not upon the 
Court executing it.^83 Xlwis, an application to enforce a jadgment, 
decree, or order of any Court established by Ri)y:il Charter in the 
oxcrciso of its Ordiijary Original Civil Jurisdiction, or an order of His 
Majesty in Council, whether it affirms, modifies or revhrsos^ the order 
of the Court below, must 1)0 made within twelve years when the right 
to enforce it accrues, or when it has been revived, or some part of the 
principal money secured thereby, or some interest on such money 
has been paid, or some acknowledgment of Iho right thereto has been 
given in writing, signed by tlie person liable or his ag^mt ; the twelve 
years shall be coinputcMC ftoin the latest date of such revivor, 
payment, or acknowledgment.^^^ To constitute a revivor there must 
be an order for execution of the decree or orderd^® When the 
order is issued' without notice to the judgment-debtor under* 0. 21,, j 


131. S. 47 C. P. C. Act Y of 190H ; 
.sott Umed v. (loioan Bhaiji ‘20 Bom. 
385 j Shivi’arn v. Shakliaraiu 33 Bom. 3i) ; 
Aiaar Cliaiidra v. KSel'ak Chand 34 Cal. 
«12; 11 C. W. N.‘ 593; 5 C’ L. J, 
491 ; Lachrni Prasad v. Hasan t Lai 16 

L. J. 85. Seo tlie contrary vie-.v taken 
by the Allahabad and Madi’as High 
Courts under Act XTV of 1882 in Jagan- 
nath V. Sitarani 11 All. 302; Lachrni 
Narain V. Kunji Lai 16 All. 449 ; Ravi 
^ arm a v. Narayaiia 5 Mad. 223 ; 
Venhaiarif^nia V. Senthivelu 13 Mad.»2t)5. 

132. S. 47 C. P. a Act V of 1908 ; 
Sivagiri Zamindar v. Tiruveiigada 7 ^fad. 
339 ; Lachrni Narain v. Kunji Lai 16 
All. 449 ; Peary Lai v. Chandi Charan 
n C. W. N. 163; 5^C, L. J. 80; 
Chander Perehad v. Sham Koor 33 Cal. 
676 ; Kuriyali v. Mayan 7 Mail. 256 ; 
Hina U1 V. Parmeshar 21 All 356. 

133. Tincorme V. Debenclro Nath 17 


Cal 491 ; Jogemaya v.* yiackomoni 24 
Cal 473 ; Sree Krishna v. AlumUi 
Animal 30 Mad. 108. , 

131. Art. 183 Sch. I Limitation 
Act IX of 1908 ; Kamini v. Aghore 
14 C. W. N. 357 ; 11 C. L. J, 91 ; 
Luchmim v. 'Kishnn 3 C^al. 218 (F. ft. ) ; 

10 VI. L.R. 425 {V, B.) ; Bhooboona^v. 
Jobraj* 11 C. L. K. 270; Majid *v.- 
Jawahir 33 All. 154. 

135. AMiootosh v. Doorga Churn 
6 Cal 504; 8 C. L. K. 23; Futteh 
Narain v. Chandrabati 2} Cal. 551 ; 
Kamini v, Agboj'e 14 C. VV. N. 357 ; 

11 C. L. J, 91 ; Monohar v. Futteh 
Clnnd 30 Cal 979 ; 7 C.W.N. 793 ; Suja 
Hossein v. Monobar Das 24 Cal 244 
reversing the same case in* 22 Cal 921 ; 
U tnrao Singh v. Lachmi 26 All 361 ; 
Ganapathi v. Balasuudara 7 Mad. 540; 
Jogendra v. Shyaru Das 86 Cal 643 ; 
9 C. L. J. 271. 


Lecture IV, 


Periml 

limiLfi;tt^>n for 
execution. 



LifiatUBB IV. 

Decree or 
order of Civil 
Court. 


1 . 

decree or 
order of origi- 
nal court. 


2. Date of 
decree or 
order of ftp* 
pallate court. 


itO COMrULSOKY SALES 

I 

r. 22 C\ r» C. Act V of 1908 ii does noi ‘Yovive” the judgment.'^ 

An application for execution of n decree or ordcrof any other 
Civil Court shoujd he made Wthin thre^ ycjirsj or where a certified 
copy of the decree or order has l)een registe^’ed within six years ' 
from any of the following dates : — • 

1. SChe date of the decree or order, the date which the decree 
ought to bear under 0. 20, r. 7 C. P. 0. Act V of 1008, namely^ the 
date of the judgment.^®^ The decree must be taken ns a whole and 
when a portion of the decree is not executable bj^ reason of the fact 
that the amount due under that portion is loft to be determined at a 
future time, litmtation begins to run as regards the whole decre) 
from the time of asceVtainment of the amount left aiuh?fcerininedd^ 

2. Where there has boon an appeal, tlie date of the final decree or 
order of the Appellate Court, or the withdrawal of the appeal, whether 
tlio original decree is aftirnied, modified, or set aside on appeal ; for 
the decree of the first Court becomes incorporated with it and tlio 
decree of the Appellate Court is the only ^decree capable of oxecn- 
tioiiA*^ The mere prosci^itation of a momorandiim of appeal is suffi- 
cient^*^ Scan order by which an appeal abates is in effect the final 
decree, oi' order,'*^ The appeal meed not relate to tlie whole matter in 


130. Desoo jjV' Srinivasa 33 Mftfl. 137. 
137. Art. 182 Scb. I Limitation 
Act IX of 1908. 

138-. Golam Gaffar v. Goljan Bibi 25 
Cal, 109 ; Kali Prosunno v. Lai Molmn 
25 Cal. 258; 2 C. W. N. 219 j 

llatnachalam v. Veiikfttarftfna 29 Mad. 
40 ; Muhaiilmad Sulonmn v, ,Mulif-ra- 
mad Yar 17 All, 39 ; AU Ahmed v. 
Nazi ran 24 All, 542 ; Dildar Hossehi 
V. Muijeedunnisaa 4 Cal, 629 Krishnan 
V. Nilkatidan 8 Mad, 137;,Barodft v, 
Fergusson 11 C. L. R. 17 ; Ashrafuddiii 
V. Bopin 30 Cal. 407 ; ,ltaj Gir v. Iswar- 
dhari 11 C. L. J. 243 ; Uakhal Das v. 
Jogendra Narain 10 C. L, J. 467 ; 5 Ind. 
Cas. 680 ; Afzal Hos.4ain v. Umda Bibi 1 
C. W. N. 93 ; Vauaaji v. Aiitaji 23 Bom. 
442 ; Bhajan Behary v. GirisU Chaudra 
17 C. VV. N. 959. 

139. Vydianatha V. Subramauia 36 
Mad. 104. 


140. Ashfaq Husain v. Guuri Sabni 
38 I. A. 37 ; 33 All. 264 ; 13 C. L. 
J. 351 ; Mahomed Mehdi v, Mohini 
Kanta 34 Cal. 874 ; 7 C. L. J. 305 ; 
Gopal Ohundor v. Oosain Das 25 Cal, 
594 ; 2 C. W. N. 556; Saklmlchand 
V, Velchaiid 18, Bom. 203; Muhatnniad 
Sulaimaii v. Muhammad Yar 11 AIL 267 ; 
Nanchand v. Vitbu 19 Bom. 258 ; Nar- 
sing V, Narain 2 All. 763 ; Gopal v. Joy- 
ram 7 Cal, 620 ; 9 C. L. R. 402. 

141. Rup Singh v. Mukhraj 7 All 
887 itWazir Mahton v. Lulit Singh 9 Cal 
1.00 ; Akshoy Kumar v. Chunder Mohnn 
16 fJal 250; control DianatuUfth v. \Vaji<l 
Alio All. 438. 

142. Muhammad Razi v. Karbalai 
Bibi 32 AU. 136; Mahomed Mehdi v. 
Mohini Kanta 34 Cal. 874 ; 7 C. L. J- 
306 ; co^nira Fazal Huaen v. Raj Balia- 
dur 20 All. 124 ; -Fttzlur Rahman# v. 
Muhamma(,i Khan 30 All 385 . 
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controversy, nor, by, or, against all tlio defendants.”® But wlioro the 
tl(*creo /confcairif Bcpamto orders against defendants separately, an 
^appeal by one of them Avitl not’ prevent limitation ranming in favour 
of the non-appealing* doEcndunts,^** IE the appeal, by one defendant 
bo a ground which attacks the whole decree, limitation runs from 
tho date of tho decree in appeal.^*^ AVhero there has been ilh appeal 
against an order refusing to sot aside an e^paHe decree, limitation 
runs from tho date of the order of the Appellate Coiirt,^*® 

3. Where there has been a review of judgment, tho date of tho 
docision [Tlissed on the review. 

An order passed ufion an application annnding a decree or a 
siipplemontary order detorminining the amount of costs not, settled 
in tho judgment, is substantially an order passed upon a review of 
the judgmontd*’' But an order rejecting a review does not save 
limitation.^*® 

4. Whore the decree, has been amended the date of the amend- 
inont.^*^ An application for reconstruction pf a lost decree* does not 


143. Kristo Chura v. UaOlui Cluiru 
ri Cal. 750; Nunduu L^l v. ,Joy 
kishen 10 Cal. 59S ; lif,uliur^in.si 3 a v. 
Bhams-ud-din 17 All 103 ; Viranighaya 
V. Poimanimal 23 Mad. 00 ; Sakha’ - 
chaiid V. Velchaiid IS Bom. 203 ; Mu- 
liammad Sulaiman v. Muliamumd Yar 11 
All 267 ; Abdul Ilahiiutvii v.'’ Maidin 
Saiba 22 Bom. 500 ; Karkaiit v. Biraj 
Mohan 23 Cal 876 ; Gopal Chunder 
V. Gofwiin Das 25 Cal. 594 ; 2 C. W. N. 
556 ; Kriyhuama Chariar v. Mangammal 
26 M.ad. 91 (F. B.) ; Subraumnya v. 
Alagappa 30 Mad. 268 ; Shivram v. 
Sakharam 33 Bom. 39. 

144. Wise V. Rajnaraiu 1 B. }j. K. 
258 ; 10 W. R. 30 > Righunath v. Alxful 
tly,e 14 Cal 26 > Mashiat-uu-ne8.sa’’ v. 
lUpil3 Alll(F. B.) 

145. Mullick Ahmed v. Mahoinevl 
Syld 6 Cal. 194 ; 6 C. L. K, 573 ; Basant 
Lai V. Nftjm-un-nessa 6*^ All 14; Nurul 
Hasan v. Muhammad Hasan 8 vA^ll 

Gungamoyeo 'v. Sliib Sunkar .3 
C. L. E, 430 ; NuuUuu l^al v. Joykishen 
16 C.xl ,^,93 . Churn v. Itsdlia 


CImrn 19 Cal. 750.^* , 

146. Lutful Huq. V. Sumbliudin 8*^ 
Caf. 248 ; 10 C. L. K. 143 ; BaikanU 
Nath V. Aughoro NaMi 21 Cal 387 ; 
C 07 itra Sheo Prasad v, Anrudh 2 All 
273; Jivaji v. lUm Chandra 16 Bom. 
123 ; Asliftwj Husain v, Gauri Saliai 38 

I, A. 37 ; 33 All. 261 ; 13 C. L. J. 351. 

147. Kali ProBUUuo v. Lai Mohun 
25 Cal. 25S ; 2 C. W. N. 219 ; Paramesh* 
raya v. Sesliagiriappa 22 Mad. 864 ; 
Viswauathau v. Ramanathan 24 Ma<L 
645 ; Venkata v, Venkata 24 Mad. 25 ; 
Hikhal D.'b V. Jogendra Narain 10 G. L. 

J. 467. 

148. Joykishen v. Ataoor 6 Cal 22 ; 

6 C. L. R. 575 ; Kurupam v. Sadasiva 10 

66. ‘ ^ 

149. It removes the conflict of views 
in Kali Prosunuo v. Lai Mohun 25 Cal. 
258 ; 2 C. W. N. 219 ; Amar Clmndra v. 
Asad Ali 32 Cal. 90S ; Kallu v. Fahiman 
13 All 124; Muhammad Suleman v. 
Muhammad Yar 17 All 39 ; Daya v. 
Naiiki 20 All. 304 ; AhsanuUah r. 
Dakkhhii 27 All 575. 


LKurrmE JV. 


I). Date of 
(leci.siou on 
review. 


4. Date of 
amendment 
of decree. 
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Lecture ^IV, 

6, Date of ap* 
plication for 
execution 
(f«) to proper 
Cpurt, 


[h) in accor- 
dance with 
law, 


save 

i). The date o£ applying in accordance with law to the proper 
Court for execution, or to take some steps in aW of execution of the ^ 
decree or order, c A. court to which an appeal Ifas been preferred is 
not the proper Coiirt.^^^ It is the Court whose duty ii is to execute .the 
decree dr®order, either by tansfer, or otherwise.^®* But an application 
honafide presented to a wrong Court saves limitiition.^®* 

The time runs from the date of applying and not the date on 
which tlie application is disposed But the striking off of an 

application cannot keep the decree alive.^^® The application need 
not be a successful application.^^® When a decree is attached, the 
decree-holder cannot take any ste[> to execute the decree, so as to 
save limitation.^®^ 

Whether an application for execution to take some step in aid 
of execution is or is not in accordance with law, has to be determined 
with reference to tbe circumstances of each case. The bonajide of the 
application IS not of any consequence.^®® dt is only material defects 
that vitiate an application.'®® Thus, an application for execution against 


150. Raj (rir v. iHwWlhari 11 C. L.,,), 

*213 ; 5 Irui. Ca.s. (300 ; Uajkuiaar v. 

Kajlakhi 12 Cal, 441. 

151. Kristo Goomar v. Mahabat 5 
Cal. 595, 

152. Exp. n Art. 182 Sch. I, Limi- 
tation Act IX of 1908, See K. H. Steveiw 
V. Kamta Pershad 10(J. L. J. 19 ; Prokash 
V, Poonio 21 W. li, 410 ; Roma Nath 
V. Gouri Sankar 2 C. W. N. 415. 

158. Hira liall v. B.idri Da!j.s J I, A. 
1«/ ; 2 All. 792. 

1.^4. Troylolcya v, .lyoti 90 Cal. 7ffl ; 
Sarat Kuuiary v. Jagat Chandra 1 C.W.N, 
260 ; Trimbak v. KaHidnath 22 pom. 722 ; 
Rataa Chand v. Deb Nath 10 C. \V. N. 
303 ; 4 C. L. J. 530 ; Fakir Muhaimuad v. 
Ghulam Husain 1 All. 580 (K.B.) ; Mochai 
Mandal v. Meseruddin 13 C. L. J. 26 : Raj 
Behari v. Kalihar 10 C. L. J. 479 ; 
Madan Mohan ‘r, Ganga Chandra 17 C. 
L. J. 422. 

155. Satyasaran v. Bhoirab Chandra 
31 W. R. 180; 2 B. L. R. A. C. 196 ; 
Raghu Ram v. Daiinu L vl 2 All. 285. 

156. Karsingh Dayal v. Kali Charan 


14 0. W. N. 486; 5 Jnd. Cas. 347; 
Shankar Bisto vt Narsinghrao 11 Bom. 
4 S 7 ; Atlhjkr Chandra v, Ld Muhon 21 ('al. 
778 ; 1 C. W. N. 676 ; Yiniy<ak Vainan 
V. Ananda 34 Bom. 68 ; Abdul Majid v, 
Muhammad. Fiiizullah 13 All. 89; Lalta 
Prasad v. Suraj Kumar 31 All. 309. 

157. \Jnni Koya C A. P. Umma 35 
Ma^. 622. 

158. Rohini Nundan v. Bhogobaii 
22 VV, R. 151 ; Eshan Cliunder v. Pnin 
nath 22 W. R. 512; Sliurut Chunder v. 
Abdool Khyr 23 \V. R. 327 ; Maracho v. 
Chutoorbhooj 24 AV. R. 459. 

lo9. AngarAliv. Troilokya Nath li 
Cal, 631 (E.B, ); Gopal Sail v. .Janki Kocr 2 ^ 
Cal. 217; Gopal Cliutider v, Gosain l)ii8 25 
Cal,*'591; 2 C.\V.N.«5.5(); Matluira Prasad v. 
AnuragoKoor l iC.AV.N. 481 ; Ramayyan 
V. -Kadir Bacha 31 Miwl. 68 ; Rama v. Va- 
rada 16 Mad. 142 ; Ramanarulan v. IVria 

c 

tambai 6 Mad. 250 ; Hurry Churn v. 
SuVaydar 12 Cal. 161 ; Syud Mahomed 
V. Syud Abedoollah 12 0. L. R. 27*9 I 
Kalla Dube v. Biahesliar 23 All. 162 ; 
RaniHsami v. Soahayyangar 6 Mad. 181 ; 
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jjoi^^ons who are not representatives of the. juJgment-dehtor, or again.st LKeiviRu iv. 
i, (lead f)erson,^S^ or an ap[)lication by a transferee of a decree under 
■in niiregistored deedtof assignment, or an application by the 
*l<‘gal representative* of a deceased decree-holde^* without the pro- 
duction of a pr-abate or certificate under S. 4 S. 0. Act VII 
of 1889, or without a certificate from the Court which jfal^sod the 
decree authorising him to proceed with the execution, ^*'2 or an in- 
fonnal a[>plication if accepted by the Court, or an ap|)lication 
pre.sento(l by the Vakil of the decree-holder although the vakalat- 
nMiiudi isjiot datedi®^ is in accordance with law. But an application 
wbicli does not comj)ly with tlu^ requirements of O 21, r.r. 11 —11 
C. r. C. Act V of 1908 is not in accordance with lavv.^®^ If it is 
anumded within the time allowed by the Court it shall be deemed 
to have been an ap[)lication in accordance with law and pres(!nted 
on the (late when it was first prosentedd^’ S. 22 Limitation 
Act IX of 1908, docs not govern execution proccedingsd'^^ 

The application need nc^f be in writing but may bo an *oral a|>pli- 
cation, or an aiq)Hoation iiiferred from acts.J^^ But an apjdication 


MacHiregor v. Tai’ini Chum 14 Cfil, 124 ; 
()o(loy(!hiiiul V. Nohoooom.'ir 10 W,K. 428, 
DjO. Balkishen v, Bedmati 20 *Oa^ 
i^.SS ; Bepin Behari v. Bihi Zohftx 35 C’al. 
1047 ; Kalanaii<l v. (^hanUra Kisliore 
14 a W. N. 971; 12 C. 1., J. 192 ; 
S tiJiia Pillai v, Cliockalinga iV Mad, 75 ; 
Rain.ayyan v. Kadir Bacha 31 ^lad. 68 ; 
Jugeiulra Nath v. llasik Ohaiulra 2 0.,L. 
-h 544 ; Uamaiuij v. Hiiigii Dal 3 All, 
517 ; Kriwlmaji v, Mitrarrav 12 Boiu, 
IS ; contra (lyaiioiidra Nath v, Nihalo 
■Bihi 32 All. 404. 

161. Abdul Majid v. Muhanniiad 
iMizullah 13 All. 89. 

162. MoutuatK V. Ambika 13C. W. 
N-533; 9 C. L. J 443; Alagiris^an^y 

VenkatAclieilapatl*y 31 Mad. 7^7 ; 
Ih'ojo Nath v. Isswar •Chuiidra 19 Cal. 

4 "'2; Han Badaiii v. Gobliidi Chandra 9 
L, J. 382 ; Hafizuddin v. Abdool Aziz 
20 Cal. 755 ; Maugal Kh'\ii v. Saliinullali 
1 0 All. 26 ; Kaliati Singh v. Rain Charan 
1 8 All, 34 ; Balki^liau v. Wigaraihg 
20l4oiii. 76. 

163. Autoo Misree v. Bidhoo Mookliee 


4 (/al. 605 ; Dali^hiUid v. Bai Shivkor 
15*Bom. 242 ; Mathura Prosad Anu- ^ 
rag*) Koer 14 C. W. N. 481 ; Pachiappa 
V. Poojali 28 3Iad. 557 ; Nopal Cliandr* 
V. Amrita Lai 26 Cal. 8f^8. 

164. Subramania v. Kaiiichandra 26 
Mad. 197. 

165. Asgar v, Troilokya 17 (Ul. 631 ; 
Copal Sah v. Janki Ivoer 23 Cal. 217. 

166. S. 148, 0. 21, r. 17 (2) C. P. (\ 
Act V of# 1908; Kalanand v. Cbaudra 
KUW 14 C. W. N. 971 ; 12 C. UJ. 
191», Under S. 245 (J. P. 0. Act XIV 
of 1882 the Court wa« not competent 
to extend* tlie period of limitation ; .see 
Oopal Sah .lanki Ko(m' 2*3 lUl. 217; 
Raghuinatha V. Venkate.sa 26»Ma4l. 101. 

167. Manmotl^) Nath v. UaWial 
ChaiKlnxll C.W.N. 752 ; 10 C.L.J. 396. 

16S. Bapuchand v. Miigutrao 22 Bom. 
340 ; A mar Singh V. Tika 3 All. 139; 
Maneklal v. Nasia 15 Bom. 405; Keshavlal 
V. Pitamberdas 19 Bom. 261 ; Dhara 
nainma v. Subba 7 Mad. 306 ; Ambica 
Pershad v. Surdliari Lai 10 Cal. 851 ; 
Paroosh Ham v. Kali Puddo 17 Cal, 53. 
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Le^ititrk IV, 


(c) To take 
stejis in uiil of 
execution. 


OOMTlTLiitonY §ALE^ 


i)ot in mn^rdaiun) with the terms of the decree,^®® or siibseqiienllv 
withdrawn with or without leave of the Court by the vlecree-hpldor, 
iinle.ss withdravvn on the objcclion of tlu^ judghient-dobtoiV’® or an 
a[>|)liciition by tlio^ general attorney of a decree-holder resideiii 
within the local limits of the Court^^^ is not in accordance with Iaw^ 
An apfdication hy any one of the joint decree holders takes effect 
in favour of all, unless each has a distinguishing portion of'tho 
decreo.^^^ Similarly, an application made against any one of tin* 
judgment-debtors takes effect against them all, unless each is liable 
for a distingui.shing portion of the decreed^® decree does not 
cease to be joint, even by an arrangement made among the decree- 
holders to apportion their respective shares in the decretal amouutd'^ 
An at^plication for execution against some only of the judgment- 
debtors, although the judgment is not in its terms joint and several, 
or for a partial execution of a docroe^^® is in accordance with law. 

The application must be “to take some step in aid of execution,’^ i.e.. 
to obtain some order of the Court in furthcfanco of the execution of 
the decree, or to initiate an execution.^^® It must bo framed for 
some relief which the Court is competent to grant.^'® But wlicther 


169.. PaucUriuath v. Lilacluuid 13 
Boni, 237. 

170. Tliakur Pcasad v. Fakir Ullah 22 
I. A. 44 ; 17 AD. 100 ; Tarachand v. 
Kiushinath 10 Born. 62 ; Wajihan v. 
J^ishvpanath 18 Cal. 462 ; Kadba Kiahen 
V- Kadha I’ershad 18 Cal. 316 ; Musaraf 

V. Amir 16 C. W. N. 71 ; 8 Ind. Coa. 833. 

171. Murari Lai v. Umrao Singh 23 
All. 499 ; Ka^uinri v, Beni Prasad 
All. 19. 

172. Prceonath v. Prannath 8 W. B. 
100 ; Dhanessuree v. Goodhur,!! W. H. 
421 ; Huruck Hoy v. Zuhoore^ Mul 22 

W. 11. 468 ; Doya Moyee v. Nilmonce 
26 W, II. 70 ; Shib Chunder v. Ham 
Chuiider 16 W, R. 29; Ponnampilath v. 
Ponnampilath 3 Mad. 79; Manchand v. 
Ke.wi 34 Bom. 672. 

173. Art. 1 j 2 Exp. 1 Sell. 1 Limita- 
tion Act JX of 1908 ; Hari v. Narayau 
12 Bora. 427. 

174. Indurjeet v. Mazuni Ali 6 W. 
U. Mie. 76; Aodh Beharee v. Brojo 
Mohun 13 W. K, 128 ; Nunkoo Lai v. 


Dhmxesh Kooer 17 W. R. 497. 

175. Bhawani Koer v. Durban 
Singh 14 C. L. J. 354 ; Barada Kiukav 
V. Nabin Chandra 11 C. L. J. 83 ; Hal 
Kisheii V. Bedmati 20 Cal. 38 lS ; Radha 
Ki«heiJ V. RadliM Pershad 18 Cal. 516 ; 
Nepal Chandra v. Aiiirita Lai 26 Cai. 
888 ; Subramania v. Alagappa 30 Mad. 
268 ; Land Credit Co. v. Ferinoy (1870) 
5 Ch. App. 323. 

176. Dhanessuree v. Goodhur 1 1 \V. 
R. 421 ; Nepal Chandra v. Amrita La! 
26 Cal. 888 ; Kalidas v. Varjivan 15 Boin. 
245 ; Dalichand v. Bai Shivkar 15 Boiu. 
242 ; ,,Keshavlal v. Pitamberdas 19 Bom. 
261 ; Goviud v. Appaya 5 Bom. 246. 

177. Tfoylokyi\ v. Jyoti 30 Cal. 761 ; 
8 C. \V. N. 251. 

178. Roma Nath v. Gouri Sankar 2 
C. W. N. 416. 

179. E. H. Sitevens V. Karata Per- 
she^d 10 C. L. J. 19 ; Puma Chandra v. 
Radhanath 33 Cal. 867 ; 4 G, L. ,J. 
141; Chattar v. Newal Singh 12 AD. 
64 ; Munawar Husain v. Jani Bijai 2/ 
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’♦ 

<1)0 Court coulti grant the relief is a question of fact.'®® So, whether Lkituuk IV, 
;i particular, step is, or is not, in aid of execution, regard must ' 

1)0 had not merely to the^nature of the step to he taken hut also to 
.the circumstances.'®' The decree- holder must .show that he has 
uppliod to the Court to take some step in aid of e.fecotion.'®* 

An application during the continuance of a proceeding taken siqK in 
on a previous application,'®® or to enter up part satisfacHon of the 
decree,'®® or to pay money realised in execution, determining if 
necessary the chums of the rival decree-holders,'®® or for substitu- 
tion of the name of the. transferee of a decree,'®* or praying for 
time to ftnd out tho address of the judgment-debtor or to* issue 
notice on him of the transfer,'®^ or to have an e,;;cccutioii case struck 
off the file on the ground that the jiidgment-dchtor has made 
arriingemont with tho decree-holder or satisfied the decree out of 
Court,'®® or to reject the jiiiigmeut-dehtor’s application for setting 
a.sidc tho sale and to coiifiriu the sale,'®® or for time to provo 


All. t>19 : Langtu Paiide v. fJaijimth 
‘28 All. 387 ; Triiiibak v, Kaghiiiath 22 
li.tm. 7*22 ; Monorath v. Auibika 13 C. 
\V. N. r>33 ; 9 C. h. J.*443, 

180. Bando Krishna v. Nara/imlja 

Koiiher 37 Boni. 42, ^ • 

181. Ambica Porhaad v. Surdhari Lai 
10 Cal, 8.51 ; Abdul Hosiiein v. Faziluii 
20 Cal. 255 ; Karliek Nath v.’J uggeruath 
27 Gal. 285 ; Hira Lai v. Dwij?^ l^haian 
10 C. W. N. 209 ; *3 C. L. ,L 2 10 ; Koor- 
iiiayya v. Krishuaimn.a 17 Mad, 105; 
3 M. L. J. 290. 

182. MadanMohauv. Gaiiga Chandra 
17 C. L. J. 422. 

183. Paroosh ttatn v. Kali Puddo 17 

Cal. 53 ; Dalichaud v, Bai Sliivkar 15 
Bora, 242. * 

• ^ 

184. Sujan Singk v. Singh 12 
All, 399 ; Tariui Das v. Bishtoo Laf 12 
Cal. (508 ; Muhammad Husain v. Ram 
^arup 9 All. 9; Wasi Imam v. Foonit 
Singh 20 Gal, 090 ; Sitla Dhi v. Sheo 
Pra<ja<l 4 All. 60 ; Bakhal Das v. .jogendra 

Narain 10 G. L. J. 407. 

J8.5, Koormayya v. Krishnarnnia 17 
105 ; 3 M. L. J. 290 * Kcraln 


Vartnav. Shangarm 16 Mad. 452 ; Venka- 
tarayalu •v. Nartvsiuiha 2 Mad. 171 ; 

t 

Paran Singh v. Jawahir 0 All. .300 ; 
Afturba v. Chundermoney 10 p. W, N.^ 
iCy ; Bapuchaiid v, Mngutiao 22 Bom. 
310 J Nukanna v. Rania.sianii 2 Mad. 218 ; 
Paroosh Ram v. Kali Piwldo 17 Cal. 53 ; 
Jogesh V. Kalee Coomer 8 W. R. 274 ; 
Venkataramanauima v. Pnrushofctam 24 
Mad. 188; B.iijj Nauth v. Ghan.Hhyanr_8 
C, W. N. 382. 

ISO. Annamala v. Rainier 31 Mad. 

231 ; l» M.’ L. J. 41. 

• • 

18/, Pitam Singh v. Tola Singh* 29 
A?l, 301. 

188. (^hansham V Mnkha3 All. 320; 

Sitla Dill Sheo Prasad 1 All. 00 ; Mu- 
hammad Husain v. Ram St^rup 9 All. 9 ; 
Sujin Singh v. ^Hira Singli 12 All. 399 ; 
Rajlukliy V. Rash Munjury 5 C.L.R. 515 ; 
Tariui Das V. Biahtoo Lai 12 Cal. 008; 
Rakhal Daa v. Jogeiidra Naraiii 19 
C. L. J. 407. • 

189. Uraeeli Cliundra v. Shib Narain 
31 Cal. 1011 ; IM;. W. N. 193; Kewal 
Ram y. Khadim Husain .5 All. .'70; 
Cobind v- Rung Lai 21 Cal 23. 



Lkcture IV. 


^ sit*!))-! not 
m ai<l ot’ exe- 
outiou. 


lie COMHILSCUY 


service of notice, under 0. 21, r. 22 C. P. V. Act V ot or to 

obtain copies of judgment and decree, or to obtajfeu restitutiou 
under an appellate decree,^®* or to issue ^ a sale pVochiinution,i-^ 
or to issue a sealed warrant by a Presidency Small Cause Court 
or to have the property sold subject to mortgaged*'^® or to have the 
heirs of the deceased judgment-debtor substitutod^'^^® or to transfer 
a decree for excentiou to another (!)ourt,'^’^ or to deliver possession 
to the decree-liolder purchaser'®^, is a stop in aid of execution, 
An application by a decree-holder for leave to bid at the sale is not 
necessarily a step in aid of execution.^'*^*^ Any ministerial act which 
the Court does siio motif and not at the instiince of tlaf decree- 
holder upon any appljeation is not a stop in airl of execution. 
An application by a decree-holder who has purchased a property 
at the sale to eonfirm the sale,^^^ or to return the copy of the decree 
which has been partially executed,*®^ or to bring a decree into 
conformity with the jndgmejit,"®^ or to release a portion of the 


190. Naraiif'gh Dayal v. Kali Charaii * 
H C. W. N. 486 ; 5 Ind. Chh, 147. 

191. Han<laa V. Vithaldas 3()*Bom. 638. 

192. Nttndram v. Sitarani 8 All. 545 ; 
Veukayya v. Hagavacharlu 20 Ma<S. 
448 ; Uniiaaliaiikar V. Chotalal 1 Bom. 19. 

193. Vijiaraghavelu v, Srinivaaalu 
28 Mad. 899 ; , ' Aiubica Perahad v. 
Surdbari Lai lOOal. 851 j Paroosh lUin v. 
Kali, Puddo 17 Cal. .53 ; Sheo Prasad 
V. ludar Bahadur -30 All. 179 ; Norcudra 
V. Bhupeudra 23 Cal. 374 ; E, fl. Ste- 
vens V, Kamta Pershad 10 C. L, J, 19 ; 
Maneklal v. Nasia 15 Bom. 40t). , 

194. Jagaiinath v. Brojoiiath 29^0(0. 


C. W.,N. 415. 

108.. trern V. Juraiiioni 13 C. W, N. 
694 ; Moti Lai v. Makund Singh 19 All. 
477 ; Saruitorjllah v. Ilaj Kumar 27 Cal. 
709; 4 C. W. N.' CSl ; Lakshinanau v. 
Kannruiimal 24 I^tlid. 185. 

199. Bafii-si v, Sikree Mai 13 All, 211 ; 
Viiiayakrao v, Vinayak Krishna 21 Bom. 
331 ; Dale! Singh v. Cmrao Singli 22 
A1’. 399 ; Hira Lai v.Dwija Oluiran 10 
C- W. N. 209 ; 3 C. L. J. 240 ; Toicc 
Mahomed v. Mahotned Mabood 9 Cal. 730 ; 
13C.L.U. 91 ; llaghunundiin v. KallyDufc 
23 Cal. 690 ; Troj'lokya v. Jyoti 30 Cal. 
7G1 ; 8 C. W. N. 251 ; Nabadip v. 


580. 

c 

195. Lalraddi v. Kala Chaiid 15 Cal. 
3G3. 

19(1. Adhar Chandra v. L»1 Mohun 
24 Cal. 778 I C. \V. N. C7G ; M.iha- 
linga Moo{Kinttr v. Kuppiinachariar 30 
Mad. 541; 17 M. L. J. 185. 

197. llajbullabh v. Joy Kiaheti 20 Cal, 
29 ; Lakhmaii v. Maddan Mohuu 6 Cal. 
513 ; 7 C. L. IC 521 ; Collins v. Mania 
Baksh 2 All. 284 ; Kri.slmayyar v. Ven- 
kayyar 6 Ma<l. 81 ; Chuudra Nath 
V. Curroo Pro&nmio 22 Cal. 375 ; 
llorna Nath v, Couri Sankar 2 


Bepin 12 C. AV. N. 621. 

200. Moleudro v. Moheudro 19 
C. L. U. 330 ; Rajkumar v. Rajlakhi 
12 Cal. 441. 

i{0l.»‘ Uniesh Chamlra v, Shib Narain 
31 Cal. 1011 ; 9 C.*' \V. N* 193 ; Ihun 
Cliaran v. Nrisinghu 11 C. L. J. 35(5. 

202. Ananda Mohan v- JTara Sundaii 
23 Cal. 190 ; Hajaram v. Baiuiji 23 Bom. 
311. 

203. Kallu Rai v. Fahiman 13 All- 
121; Daya Ki:^hor v. N.anki Begam 20 
All. 304 ; Kali Piosuuno v. Lai Mohtm 
25 Cal. 258 ; 2 C.W.N. 219. 
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property atiachecl,^^^ or to bo allovveJ to set off tlio piivcliase monov 
n^ainst the dfiprce instead of paying it into Court, or for execution 
au^ainf^t the surety for wlpch ho was not liable under the decroe,^*^'® 

• or for or giving consent to the application by the judg- 

niout-debtors for postponement of saUi,*^® or rci^sting or opjposi ng 
any vsucli application by the judgment-debtor,®*^'^ or for payment of 
process-fee by decree-holder unaccompanied by any application to 
take some specific action,®^® or praying that the matters of an 
execution previously applied for miglit bo disposed of along with 
another similar application,®^^ or to obtain a certificate under 
S, 0, Act VII of 1889,*^® or for an order permitting t,h(‘, decree-holder 
lo withdraw money not realised in exeentio*) hut deposited l)y the 
judgment-debtor,®^^ is not a step in aid of execution. Nor, is a suit 
to establish the right to attach a portion of the property released from 
attachment a step in aid of execution against the [)ortion not released.®^^ 


‘201. Abdul Itosaein v. Fii/Alun ‘20 
Cal. 255 ; Troylokya v. Jyoti .stl Cul, 
701 ; SC. W, N. 251. 

205. Anandii Mohan v. Kara Suiidari 
211 Cal. 190, diatipguiahinf' Ihulha 
Ih'oaad v. Sundur Lall li(.-al. 611. ^ 

206. Narayan Oaupiithhut v.TitniiiaJa 
111 Boui. 50 ;Kusaji v. Viuaj’ak 26 Jloin. 
478. 

207. Uriicd AH v. Al^dijl Kariiu 65 
65 Cal. 1060 ; 8 0. h. J. 196 ; Kartick 
Nath V. .luggonui4.h 27 Cal. i?S5 ; llira 
Lai V. Dvvija C^haran 10 C. W. N. ‘^9 ; 
6 C. L. J. 210. 

208. Mainath v. Dehi UukliMh 6 All. 
757 ; Fakir v. Chulatii 1 All. 580 ; Niee- 
nivaaa v. romuisawmy 28 Mad. 40 ; 
harrow v. .ravArchand 19 Mad. <17. 

209. Akbar v. Kali Kririliiia 1 
C. W. N. clii*; Unierth v. Soonder 
Naraiii 16 Cal. 747 ^ Shil) Lai v. Kal\ha 
Kiisheii 7 All. 898 Abdul HosS(?in v. 
Faziluu 20 Cal. 255 ; Troylokya v. 
dyoti 60 Cal. 761 ; 8 C. W. K. 251 ; 
Laiigtu Paude v. Baijnath 23 All. 387 ; 
Kriiito (.V)omar v. Mahabal 5 Cal. 595. 

210. Hem Chuiuler v. Ikojo Soon- 
'l«ry 8 Cul. 89 ; 10 C.L.K. 2?2 ; Toicc 
Muhouiod V. Mahomed Malj(jod 9 Cal. 


,730 ; 13 C. L. R. 91 ; Fazal Imam 
V. Mctta Singh 10 * ('al. 519 ; 

Cunga Perwhad V. Debi Sun Jail 11 Cal, 
227 ; Malukchaiid v. Bechor Nallia 
25 Bom. 669 ; Shoo Prasad v. Iihlai 
Bahadur 60 All. 179; Thakui* Ham 
Ivatwaiu Ram 22 AH. 658 ; Norendra v. ♦ 
Bhupciidra 26 C.il. 67 J ; Madau Molian 
V. Cuiiga Chandra \ f C. Ij. J. 122 ; 
Pwarkaiiatli v, Anaudrao 20 Born. 179; 
Triinbak v. Kashinath 22 Bom. *722 ; 
Aghore Kali v, Prosunno Coonutr 22 
Cal. 827 ; Ralha Pro.sivl v. Sundur liull 
9 Cal. 644., 

^211. *Ahdul llokiiii v. As^enUxillah 

25 \r.*R. 94. 

•212. Murgcp|>ii V. BaHawaiitrao 67 
Bom. 551^. 

216. Sadaimnda v. Kali Sankar 10 
C. W. N.* 28 ; 6 C. L. J. 95 ; lltMu 
(/humler v. Brojo Soondury 8 Cal. 89 ; 
JO C, L. K. 27‘/ ; Fazal Imam v. Meila 
Singh 10 Cal. 519; (limga Penihad v. 
Dobi Suiidavi 11 (Jal. 227 ; Anamla 
Molian V. Uara Suiida»iii 26 C;d. 196 ; 
Baij Nath v. Chaiishyam 3 C. W. N. 
682 ; Appa^ami v. Jotlia 22 Mad. 118. 

214. Raghuiiamlvin V. Bhugoo J,,all 1< 
r‘al. 2<;8. 
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COMPULSORY iMiRs 


Lbctcrb IV. 6. Tlio date oE issue oE notice under 0 21, r. 22 C. P. C. Act 

6. Date o£ 'is- ^ oE 1908 to the person against whom execution i.i ^applied Eor 

sue of notice, to show cause why the decree should not ho, executed' against* him. 

Time runs Erom the date when notice is actually issued and not 
Erotn the date oE V;he order o£ the Court to issue such notice.-*' 
Actual service oE notice is not nece.s.sary.®*® Nor, is it material 

^ 4 j 

whether the notice oimht or ouoht not to have been issiied.^^^ 

7. Date when 7. The diito at which the decree or order directs any payment 

payincTit is , i i 

U bo made* to l)C inucle. 

Whore a decree provides that on failure, of one instalment, tho 
whole (lecree shaU become payable, oxficution must be ajfplied for 
within three years frorp the date on which the first unpaid balance 
becomes due and the acceptance of subsequent instalment will not 
extend the time.*^® But where the decree only gives the decree- 
holder the option to execute the whole decree on the failure of one 
or more instalments, his omission to apply for execution within 
throe years of the non-payment of« such ijistalment will only afl-oet 
his right to recover that instalment and llie whole amount of llio 
decree at once hut will n5t affect his right to recover suffsequei t 
inslalments.*^^ Wlicre there were subsequent payment and acceptanoe 
instalments the parties may be pr^^cluded £rom asserting their 
fespective rights.*^^ ' is 

Where a decree directs payment to be made annually, it is not 
a decree directing payment of money to he made at a ‘‘certain 


2 If). Ufttaii Chaiid v. Deb Nath 10 
C. W. N. 303 ; 4 0. L. J. 530 ; Kadares- 
eur V. Moliiia Chandra 0 C. W, 056 ; 
Havi Oaneah v, Yainunal)ai 23* Boiu, 
35 ; Oheruvatl) v. Nerath 30 Mfwf. 00 ; 
8»*e contra Damodar v. Souaji 27 Bomt 
622 ; Govind v. Dada 28 Bom. 416 ; 
Jiimai V. Abdul Karim 30 All. 536. 

216. Damodju' v. Sonaji 2*/ Boni. 
622. 

217^ Dhonkal v. Phbkkar 15 All. 
84 (F. B.) ; Eehari LjiI v. Salik Bam 1 
All. 676 ; Gopal Chunder v. Gosain Das 
25 Cal. 594 ; 2 g. W. N. 556. 

218. Dulaook v. Chugon 2 Bom. 
356 ; Sakharain v. Ganesh 3 Bom. 193 ; 
Shib Dat v. Kalka Prasad 2 All. 443 ; 
Htm'oW V. Billing.^ 1 All. 350 ; Cgrah 


Nath V. >jagamnani 4, All. 83 ; Zahur 
Khan v. Bakhtawar 7 All. 327 ; KShankar 
V. .Jalpa 16 All, 371 ; Janki v. Ghulain 
Ali 5 All. 201 ; M.on Mohun v. Durgi 
( hum 15 Cal. 502; Bir Narain v. 
Darpa Narain 20 (M. 74. ; Hurri Pei-ftlia l 
V. Na«il) Singh 21 Cal. 542 ; Bholnainl 
V. Fadinaniind 6 C, ^V^ N. 348 ; Sibil » 
Cliand V. Hyder Malla' 24 Cal. 281 ; 
1 C/W. N. 229. 

2194 Anmutullah v. Kally Churn 
7 Cal. 56 ; Iladha Prasad v, Bhagwan 
Rai 5 All. 289 ; Nil Madhub v. Rainsodoy 
9 Cal. 857. 

220. Kashiram *v. Pandu 27 Bonn 
1 (F.B. ) ; Upendra v. IVkalia 2 B. L. U. 
A.C. 345 ; •Krishna v. Oined AH 6 B.LJb 
.\pp. 31 ; Judhistir V. Nobin 13 Cab 73. 
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unless it can he gathered from the decree that payments are 
/jiroctod to be matle on dates or periods which are clearly indicated by 
(he terms of the decree.®^* Whore ther& is no direction to pay future 
{aaintennnee but only a direction that tlie plaij;iti[f is entitled to 
maintenance at .% certain rate, that is not a decree payable by* 
in.'ialments.*®^ The limitation of three years will bo coiififed from 
{hi‘ date of the decree and not from the date of the order for payment 
<;[' the balance of the decretal amount under a mortgage decree.*^* 

Fraud or force on the part of a judgment-debtor gives a new 
.‘^(urtiiig [ioint,^^® SThe word ‘‘fraud” is to be interpreted in a. wider 
sense than that in which it is generally used in the* English law."^^^ 
TIuis, locking up the house to prevent attacliment of moveables, 
cvadijig process by contrivance or dishonesty a fictitious transfer 
ot property to defeat or delay execution, pressing an a|)plication 
to set aside an e.c parte decree with the sole object of delaying 
the execution proceedings*^*^ is^fyaud.” 

A person under disability, such as a minor, an insjine, or an idiot, 
may makc3 an application within the same [i^eriod after tlid disability 
has coas(M], as would otherwise have been allow^ed from the time 
prescribed tlierf^for^.*-''^ But when once tlic time has coinmencod tjj 
run, subsequent disability will liot stdp it.*®^ Where a Receiver ha» 
been appointed in ex^cntion, the attachment still continuing, the 
execution proceedings continue so long as the appointment of 
the Receiver continues, altliough the execution case is struck 


IV. 


ExteuHiou of 
time. 


i. Fraud or 
lorce. 


ii. 


221. Yusuf Khan v. Sirdar Khan 
7 Mad. 83 ; Sahhanatha v. Subba 7 
Mad. 80. 

222. Kavori v. Yenkamma 14 Mad, 
Lakshuiibai v. Madhavrav 12 

liom. t>r> ; Ashutosh v. Lukhimoui 10 
Cal. 130 (F. B.) Ait-aiiima v. Naraiiia 
30 Mad. 504. , 

223. Bam Dial v. lialar Kuar^O ^11. 
170 ; Vishnu v. Manjainma 9 Boui.^108. 

224. (j. 34 r. 6 C. P. C. Act V. of 
1008 ; Mad an Mohan v. Nobin Ki.shore 3 
C. L. .1. 201, 

225. S. 18 Act JX ot 

1008 j see Vonkayya v. Fbigha a 22 Mad. 
320. * 

226. Kaghunath v. Kasi Prosad 
t5 C. L. J. 078 ; Pattakara v. Uanga- 


sami 0 Mad, 365 ; Mob.sin Ali v. Masum 
Ali 34 All. 20. 

227. , Bhagu Jetha v. Malok Bawa- 
sjflieli » Bom. 31 S ; Venkayya v. Ra^liava 

22 Mad. 320. 

f 

228. Pattakara v. Bangasaini 6 Mad. 

305. • 

220. i'walatelii v. Sivasankara 4 Mad. 
202 . 

230. Sham Ivisseii v. iVunar Kuni.'.ri 
11 C. W. N. 440. 

231. S. 6 Limitation Act IX of 1008. 

232. S. 9 Limitation Act IX of 1008 ; 
Jivraj V. Babtiji 29 Ihku. 68, distirig. 
uishing Lolit Mohun v. Janoky Nath 
20 Cal. 714, where the first , application 
w'a.s rnaile by the minor liimself ; 
BUagal Bilvari v. Bum Nath 27 All. 
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iHlgineiit. 
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Wilt ro execution is stayed by an agreeniont certified to the 
('ourt that the decretal amount should bo paid by Instalment, 
limitation will not run until default is mado>^^» 

In coinpiiting the period of limitation prescribed by I. L. 
Act IX of 1908, ^r S. 48. C. P. Cb Act V a? 1908 for any 
applicaticn for tlm execution of a decree against the ward of 

iV>urt, proceedings in which have boon stayed, or temporarily banred 
under S. 21 Act IV (U. R R) of 1912’ or S. 17 Act I (Bo. 0.) of 

190o, ilie time from the date of notice or of the decree to 

the daje of the Collector’s decision confirmed by the Qourt of 
Wards or to Hie date of due submission of claim shall ho 
excluded.^^^* 

Tlie time taken in prosecuting anotlicr civil proceeding against 
the same party for the same relief in good faith in a Court which 
from defect of jurisdiction or other cause of a like nature is nn- 
ahle to entertain it is also excluded.^^ 

The tim<5 of the contimianee of !ii| injunction or order 

restraining* the decreo-hc^lder from executing the decree shall he 
excluded, eVen when the objection was against the attaeliment 
mid sale, oP some particular property and ilio decVqe-hoIder might 
have proceeded against other ^ property Time begins to run 

A- 

against the dec,ree-holder when the bar to execution imposed by 
injunction is removed in favour of the decree-holder*®^ But if 
limitation had once begun to run, the subsequent stay of execution 
would not affect ^ , 

An acknowledgment of liability in writing made before the 
expiration of the period prescribed for an application for execution 
to pay the decretal amounb gives a new starting point for such 

29 ; Navalcliand v. Auiiohaud 18 Uom. 
734. 

237. S. 15(1) liiintMtion Act IX of 
1908;Ghulam Nasir-ud VUn v. Ilardco 
UrasStd 31 All. 43(j ; Rihari Lai v. Jagar 
iiaMi as All. 9,51. 

238. Dc.sraj Singh v. Karain Khan 19 
AH. 71 ; Iluddar Singh v. Dhanpal Singh 
26 All. 1 56 ; Heni Prasad V. Sarju Pra- 
sad 26 All. MO. ‘ 

239. Kungiah v. Nanjappa 26 Mad. 
780 ; Rajarathnain v. Shevalayaiumal U, 
Mad. 103. 


704 ; Sri Kain v, Het Uaia 29 All 279*; 
Zatnir Hasan v. Suiidar 22 i^ll. 199 ; 
Abdul Latif v. Uajani Moliun 11 C.W.N. 
831 ; Sheikh Jania v. Lai Bibi 7 C. L. 3. 
308 ; Surja Kumar v. Arim Chuiider 28 
Cal f»i5 ; 5 C. W. N. 767*. 

233. Radha Kishore v. Aftab 7 Oal, 
61. 

234. Sham K^ran v, Piari 5 All. 596. 

235. S. 21 Act IV (U. P. C.) of 1912 ; 
S. 17 Act 1 (B. 0.) of 1905. 

236. S. 14 (2) Limitation Act IX of 
1908 : Raj bull ubli v, J oy Kislieu 20 Cal 
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Tlio {i<;kn<nvkMl^nient ikmmI not bo expross, nor 
j„;k1o .by the *jnilgniont-ilobtor, nor nnnlo to tlio decreo-hoklor 
.himself- Thus, an application tor postponement ot' feale in execution 
ot a (lecroe,^*^ or tin tipplictition sio*ne(l Ity t]i(?fjiii!^ment-<lebtor’s 
pletnler praying *for tiino to [»ay off tlie decretal amoiint,^*^ or an 
.application in which the jiKlgmont-rlebtor agrees to pay the* ’decretal 
amount to the attacliing creditor of the docree-hohler,*^^ or the speci- 
ti(;alion of the judgment-debt in a petition of insolvency,®^** is ati 
iicknowlcMloinent of liability. An acknow'hMlgment made even to 
tiue of tin? (tecree-liohlers gives a fresh starting point. Biit it does 
j)ot alter tlie character of the deht.^*^ ^ 

An aekuowhidgment of a jmlgment-doht by one of several 
juilgment-debtors does not keep alive the decree against the others.®*^ 
Where a decree is partly in favour of the plaintiff and partly in 
favour of the defendant, an application for execution by one party 
does not operate as an acknj)vvledgwent.®^® ^ 

Where interest or pari: of the money payable under a decree 
or order of Court is before the expiration df the prescribed period 
of limitation pai(| by Iho^ judgment-debtor or ky his agent duly 
authorised in this'behalf, a fresh period of limitation shall be com ♦ 
puted from the time wli#n the payment was made.®*^ 

The law of limitation sliould not be strained T\> favour of tlic 


‘210. S. 10 (1) Limitation Art IX of 
]!H).S ; Hm Tai-si .Uarji \'. M.'*!! .Singh 
S All. 102. 

211. Ihunhit v, Satgur 3 .'Vll. 

217 (RR) 

212. S. 10 Kxp. II Liiiiitation Aot IX 
of 1008. Sec liani (’oomar v. Jakur 
Ali 8 Cal. 711) ; 10 C. L. H. tJia ; Torec 
.MaliMiiieU V, MalionuMi Malihoixl 0 Cal. 
7:>0; LS C. L. *11. 01; Norendra v. 
Hhu))rinlra 2;{ (111. 874 ; Ti imftakt v. 
Kafiliiaath 22 J>om. 722 ; Dhari^ia v. 
hfohiud 8 Bom. 00 ; Muhamnuid v. Payiig 
It) All. 228; Sriniwa-s v. Narliar 82 Bom. 
108 ; 10 Bom. L. Jl. 874 ; Vonkjiirav 
V. BijeKing 10 Bom. 108 ; Biiuleswari v. 
Awaclh Bebari 15 C. W. N. 82. 

‘248. Brojo Nath v. Gaya ^uudari 0 
(?. L. .1 . 1 1] ; Pf'ary Mohuu v. Koniet:h 
Cliuuder 15 Cal. 371. 


211. Ihunpal v. Nand Ril 1()(>. W. N. 
:M0. 

245. Ifarihar v. Gunmidnr 0 C. \V. N. 
1025 ; Bakhal Chandra v. Momangini 
8 C*. L, J. 847 ; Uam Cooniar v. .lakiir Ali 
8* Gath’ 710; 10 C. L. K. 018; K^mal 
lvir>ha V. Kodar Nath 10 C L. 8. 517. 

2n>. Kanml Krij^lina v, Kcdar Nath 
10 0. *!.. J. r>17: ltaim-h«i.,lm v. 

V'ollyaiiatlan 18 1. A. 87 ; 14 Mad. 258. 

217. Chandra Kumav v. Uamdin 

Podiler IOC. W. N. J08. ^ 

218. .loddi V. Bamrao 22 Bom. 008. 

219. S. 20 LimiUition Act IX of 1008. 
The provision sets at re.it the conflict of 
decisions between the High Courts of 
Madra.^ ami Calc\i! ta rm the otic hand 
and ihoise of Ailahaiiad and Bom hay on 
the other ; see Periasaini y. Krishna 25 
Mad. 481 ; Kuppuswami i . Kungahamy 
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iiderest. 
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l,t':raTHK*lV . 


SutTcssive , 
nppUf.utitnis 
hIIowinI, un- 
Ifms barred ))y 
rr.c indicaia. 


jii(lo(ne^nl <l(’l)tor Avho nol paid his jasf dehi.^^'^ Bilt an appli 
oalion I’or oxooidion prosoiitod hoyond (lie poviod of limitation slial; 
he dismissed, altlioiioh limitation 1ms not hccn set up as a doFence,*'^* , 
But this rule do>s not require a Court to asceidain whether all tlb/ 
prior ap[)lieations previously adjudicated on were made in timo.^^‘2 
An execution is an entire tiling. If a plaintiff in a judgineui 
issues an execution and claims an amount loss than the whole sum 
to wliich he is entitled to be levied, l)e cannot sul)soquenUy issm^ 
another exeention for the hjdanco, for the (jefendtint should not bo 
haraskal by repeated executions.®^^ But a docM*ee-holder is entitled 
to present in succession, though a previous n|>plication has been 
dismissed for default, any number of a[)plicaiioas for execution of 
the same decree/^"* An application for execution however may ho 
barred by general principl(‘S analogous to the principles of rc,^ jndl 
Thus, where the matters directly and substantially in issue 
in both the applications are the same, either actually, or construe 
tively,*®" tlie |)arties in the two proceedings are the same,^^® litigating 
under the ,samo title, the former uj)plication was heard and finally 


‘27 M.ul.OOfi; v. VonausuwQiy 

2 S Mad. 10 ; KaUer Bukah v, (iour 
() C. \V. N. 70(j ; Miiugol v. Sluuua 1 
i'al. 70S ; Bosliar. v. Mata 20 AH. oO ; 
Jaiiki V. <ThuliUJi f» All. 201 ; R-uiihit 
V. Saigur a All. 217 ; MubammaU 
V. "l*fiyag 1(> All. 22S ; Ahsaiiulla 
V. Dakkbiiii *27 All. bTa ; Purnianandas 
V. Vallabdas 11 B(»m. 500; Shrii»atiav 
V'. lloviiid 11 Bom. 390. 

250. Adhai' (lhandra v. Lai Molvjm 
21 Cal. 77‘S ; 1 C. W. N. G7(i ; Mauoratli 
V. Amblka 13 C.W.N. 533 ; 9 O.L.J. 113. 

251. S. 3 Linutatioii IX of 
1908 ; B. 181 (1) B. T. Art Vlll <d’ ISSo ; 
jst'o Karuu Hai v. Dayal Siugh 10 All. 
390 ; Abdullah v. A.'^rat' Ali 7 C.L.J. 15‘2. 

252. Mungul Pcrshjvl v. Grijakant 
S 1. A. 123 ; 8 Cal, 51 ; 11 C, U U. 113. 

*253. Frcoiuan on Kxecutioiia §53, 

*251. A.siiu Mandal v. Ilaj Mohan 13 
C. L. J. 532 ; Thakur Prassad v. Fakir- 
;uOah 22 1. A. -14; 17 All. 100; 
Tirthawiiii! v, Annappay3^a IS Mad. 131 ; 
Dhoiikal V. Phakkar 15 All. SI ; Ha jr.it 

yaliuliiliHsa 18 Bom. 429. 


255. Mungul PefKhad v. Gi ija Kant 
8 l.,A. 123; .. Cal. 51 ; 11 C. L. IC 
fl3; Ram Kirpal v. Uu|) Kuaii 11 I. A. 
37 ; 0 All. '209 ; Boni Ram v, Xaiihu 
Mai 11 1. A 181 ; 7 All. 10*2. 

250. Dinkar v. Ihiri M Bom. 200 ; 
Gouri Sunkur v. Abboyowwari 25 Cal. 202. 

*257. Mungul Per?»}iad V. GrijaKantS 
I. A. 123 ; S Cal. 51 ; ll C. L- R. 
113 ; Sbeoraj v, Kameshar 21 All. 282 ; 
L ik.shmanan v. Kutlayan 21 Ma<b t>09 ; 
Co entry v. Tulsbi Per^had 31 Cal. 822 ; 
8 C. W. N. 072 ; Nanda Rai v. Ragim 
nandan 7 All. 282 ; Slier Singh v, Daya 
Ram 13 All. 504 ; Tliakur Barham v. 
Ananta Ram 2 C. L. J, 581. 

258. Gaanambal Parvathi 15 Mad. 
477. 

259. Gourmoni V. Jugut 17 Cal 57 : 
Bisseppur v. Mnhtab 10 AV. R, (F. B. » 
8 ; B. L. R. Sup. 907 ; Bhola Nath v- 
Prafulla 28 ( al 122 ; 5 C. W. N. 80 ; 
Tile^har v. Parbati 15 All 198 ; Hira 
La) I V. Dwija (diaran 10 C. W, N. 201) : 
3 C L. .1. 210 ; IJ riled Ali v. Abdul Karim 
35 Cal 1000 ; S C. L. J. 193 ; Nepal 
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f i'.hIcmI an<i not rlismissed for defunlt,-’’® tlio decision must have been 
nrcessarv to deternnnatioii of the previous a|)plication,^^^ a fresh 
;i[)|»licJition is barred. Whore a relief i:j claimed hut is not expressly 
•oanted, it will he deemed to have been rcFused,^^’^ Where th(3 former 
iipplication was rejected on the ground that it was timobarretl, a 
v;n!)se(inent application is barred/®^ Bat wlien a decision is ^errone- 
ous in law, it cajuiot have tlie force of judicata}^^ 

The eiHiuiry is limile<l to the immediattly preceding ap[)licatIon 
and not a roving examination into all the previous apj)lications.^f*''» 
[hit the principle of re^ jiulkala has no apjilieation when^ the judg- 
incnt-dcbtdr had no notice of the proceedings, or tjic notice being 
defective, the judgincnt-delitor had no ppportuniity to contest their 
vididity,®^^ nor when^ dilforent applications arc made for execution 
of dilfercnt decrees.^®^ The fact that the case was struck off does 
not entitle either party to reopen the (piestion previously ad judl- 
cated.*®® Nor, cuii a decree-holder, as a matter of right, discontiniio 
the execution proceedings at liiiy sta^e at his o|)tion.*^*‘^ • 

A time limit is, however* placed U|)on successive a]>plici^tions. 

t'ljiuidr.i V. ArnriU IjhI 2d Cal. S8H ; 

Dalicliainl v. Bai .Shivka*^ If) Rom. 212 ; 

Kho^al V. Ukiladdi >1 N. 11,1; 

llalinukuMd V. A«lifaq Itu.'^ain S I ^Vll.fO 8. 

2d0. D. & L. U'lnlv v. Mrcli;u-a 1 
I. A. 127 ; ;J Cal. 17; Ciinoda Fcryliad 
V. Koorpan (Jal. olS ; 1 (k h. R. 108 ; 

Citunnoiii V. Jugut l7*Cal. 57 ;ltarl v. 

Yiuiiuiiabai 28 l>o!n. 85 ; Kir^fiorc v, 

DwarkanaUi 21 J. A. 80; 21 Cal. 7v8l ; 
llndaii V. RaiacliaTidta.l .1 Uoni. 587 ; 

I’rabhauua Row v. Fotaim.vdi 2 Mad. 

I ; Narayana v. Gopala Krishna 28 Mad. 

855 ; KashiuatU v. Rainoliaudra 7 
I'om. 108. 

2dl. BhohiNatli V. I'lafulla 28 Cal. 

122 ; 5 0. W. N. 80. , 

202. Nityauanda vt Gajapali 21 Mad, 

081. . ' 

208. Eiindey v. Romesli 9 Cal. 05 ; 

II C. Iw. U, 115 ; Man ju Hath v. Vcukalwlt 
d Rom, 54. 

201, IVxjj ;Sath V. r.tdinamind Singh 
80 (Oil. 818 ; Itl C. \V. N. 1^1 ; 10 
f’- L J. 151. 


2(55. Mungul I'ershad v.* Ci ijOi Kant* 
8 J. ,V. 128; 8 (Oil. 5] ; 11 C. U II ll:i; 

m 

NepaJ Clwidra v. Aim ita Lai 20 (Oil. 888. 

200. R r.fi Kii p.il v. Rup Kuari 11 
1. A 87 ; 0 All. 209 ; Rent jlatn v. Nunlm 
Mai 11 1. A. 181 ; 7 All. 102 ; Narayana v. 
Copala Kiishna 28 Mad. 855 ; Ratya- 
.sami V. Uaniasaiui 80 Mad. 255 ; Mjui/,* 
zarn Hn.s.sen v. Saral (Jooinaiy I KJ.W. N. 
188 ; 11 C. L. J. 857 ; Sroopali v. 
Sh.amaldhonc 15 C, L, J. 128 ; Marendia 
fiaUv. .'sUmni l/il 27 (-al. 210; Mon 

Mohan v. Dwat ka Nalli 12 ( -. L, J. 812 ; 
Mocliai Maudul v. Meseruddin 18 C. L.,1. 
20 ; liuda:* V. Ramuhaudr.-i 1 1 Rom. 
587 ; Murli^lhar v. Nai.singh 17 (k AV. 
N. 118; 15 C. L. 8. 158; .^'orondra v. 
Uhupendra 2.^ ( aj. il7 L ^ 

207- Nanda Kumar v. Cohinda 

Muliaii 18 C. L. 8. 812 

208. Murlidhar v. Xar.singh 17 C, AV. 
N, 118 ; 15 C. L. 158. * 

209. Kenaiam v. Kailas Chfuuira 18 
(\ L. J. 58, 

279. Kunhi v. .5 Alad. 

in. 


LKCncjK IV. 


Timr limit. 
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kSo, wlion an application to execute a decree, other than that ol‘ a 
chartered High Court has boon made, no order sljall^.be maile l\»r 
execution of the same decree, upon a freshvajjplication, if preSenteii 
after the expiration of twelve years (1) from the date of the docrce " 
or (2) from the date fixed by the decree for the payment of money 
decreed, Jill less the jiidginent*<lebtor has by fraud or force prevented 
the execution of the decree at some time wiihin the period ini- 
mediately before the thite of the ap|)licatloii.®’^ Limitation doOvS nol 
run until the decree is ripe for execution.*^* But ouce limitatioii 
lias begun to run, the twelve years’ period must bo comjuited from 
that date.*'® The order on the fresh ajjpliciition may "'be inaih' 
after the expiration of twelve years, if the ap[)lication was presente 1 
witliin the period.*'* 

The application must he a substantive application and not merely 
an ancillary application made with the object of moving the Court 
to proceed with tlic substantive application already filed.*^^ Thus, 
an application for sale of the property* already attachetl,*’^^^ or for 
transfer id a decree to another Court tor (‘.xecution,*^^ or for exccu 

t 

tion when ii sale is set aside, or for execution after the removal 
of the phstaede which for a ^ime rendered exeojtion impossible,*''^ 

• ‘.^n. s. p. a Act V of laAs; 

Art. 181 LiiuitiitV-ui Act IX of 1908. Hec 
MuyaOlmi v. Ti‘il)liuviin<laH 0 Uom. 258 ; 

Ganrtivktlji v. .Bala.sundfU'a 7 Mud. .510 ; 

Puttch Nar.uu v. OhundmlMiti *20 Gal. 

.551 JogtMidra v. fSUyaiu l>a.s Oal. 

518 ; 9 0. L. J. 271 ; ISliam Kissau v. 

Dajiiar Kiuiuri 11 0. 5V. N. -l lO. 

272. Narhar Itaiiijtiimatli v. 'Kri.shj^iaji 
Oovind 80 lionu 868. 

278. llhagwant naimdiarulni v. M^Via’ 
ju.ad llukiiiodiii 80 Boia. 498. 

271. »Soiira Disiii v. Aima^iiuii 6 Mad. 

«859 ; UaliiiH Ali v. Phui Cliaiid 18 .Vll 48.2 
(F B.) ; Devvan Ali v. Soro.siUda 8 0al.297 ; 
lO^C. it. 11. Ill ; Cheugaya V. Appaw^uui 
0 Mad. 172. TlitJ wordis “ and granted ” 
in H. 280 (I P. G. Act XIV of 1882 have 
l>ccu oiuitt(?.d.« See Tilcshar v. Parbuti 
15 AU, 19vS ; Nilniony v. Biiossur 10 
Cal. 744. 

275. Uahiui Ali v/ Phul Clui!i<l 18 All. 

182 ; t^lnHul v, Ki.'then Mini 9 G. 1^. B. 

297; .lit Mall k'. .hvaia Pro.'^a'l 21 ,\ll. 155. 


* 270. Patoosh Itim v. Kali Puddo 
17 (Jal. ; dooOraj a. Buhooria 7 C. B.lt. 
424 ; Panaul v. Kishcii Mun 9 C. Ti. 11. 
297. 

277. Nilinony \% l»ire«.sur 10 Gal. 714 
lSundf:ir\Singh v. Dorv Slrnnkar 20 All. 78. 

278. llaiiiineedi v. Lakkoju 80 Mad. 
209 ; Panaul v. Ki-'-hen Mun 9 G. h. B 
297; Ls>;uroc v. AOdooI 1 Gal. 415: 
8 C. L. K. 16; Abdul Khayar v 
Ueajutldiu AIuikuI 18 C, W. N, 521 ; 
Bihai’i Lai v. Jaganiath 28 All. M5L 

279. Kaly.nddiai V, Ghamishainlai » 
P»oni.29 ; limronath v.‘Glmnni Lall 1 Lb*. 
8*77 ; 8 G.li.P. 161 Paras liaiu v. Ganlii' : 

1 All. 855 ; Kanuiru-lin v. .Jawahir 
LA. 102; 27 All. ‘881; 1 G. L. J. 881 ; 
('hintaman V. Balsliastri 16 Horn. 294; 
Narayau Oovind v. Sonofcyidashiv 24 Bom. 
;845 ; Tliakur Prasad \. Abdul Hasan 28 
All. 18 ; Ibtghul.'aim Gir v. tSlioo.sarai' 

All. 248 ; Ba«ant Lai v, Batui Bibi ' 
AIL 28 ; BaikajiUi Xatii v. Aglioto iS-C l • 
21 L'al 887 ; (Ou iidoo X uHv;;in V. .Vmi'i 
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not {I fi'esli a|>[>Iic{itioii for execution, but one for continuaiu^e 
/k[‘ the proiJOiMlin<>s under the former one. But where execution 
was suspended at the, instanco of a successful claimant to the 
artached property, a subsequent application for *ex(?cution is not 
one in continuation of the previous n})plication.*^‘^ ♦ 

An application for execution is not a revival of a fornuM* one, 
when the forinor one was an application for execution against tln^ 
property and the latter against the person of the judgment-debtor. 
Nor, is it ?i revival when the application is that certain properly 
already attached slionld be released and other |)r()perty attaclu'd 
in its stei\d,^^* or that other additional property shonjd be attaehed.^'^'^ 
A !i application to revive the previous ap|)licati^pi is governed l>y Art, 
181 8ch, I Ijimitation Act IX of 11 ) 08 . 28 * if delay has Ixmmi 
o icasioned by ohstacdes b)r which the decroe-hohbn* cannot be r^^spon- 
sihle, the ap[)plication otherwise time birred niiy be treated as one 
for revival and continnation of tlie earlier proceedings, even if fraud 

on the ]>art of the judgnien];-(l(}btoi* is not established.®®*, 

_ _ • 

iNMiMyiiii 'JJJ Oal. 089 ; Madh ilKihiiiotii v, 281. •Kri.slinaji v. Anaiihrav 7 Roui. 

Kitniolit LamluM't 12 C. h. J. 828; 298; Viraj^ami v. Atlii*7 Mml. ,59;) j 

( Iluuulra Prodhan v.' (lo])! Mdhati 11 ifar Sarui) v. Hal < lohiml IS All. 9. 

(,5*1.885; Bviti Hiigiii* v. Nilial *Chand ^ 282. Si-oeiiath w Yusoof Khan 7 Oai. 

Ci All. 1.59 ; Liklitui (Jliaiid v.*llill!Uii Oa*-' .550 ; 9 C. I,.. H. 881. * 

17 All. 425 ; Uagliuiialli v. Lalji Singh 288. Ram.soondtM *v\ (InpcsHur 8 (Jal. 
28 Cal. 897 ; Uiulra jSarain v. Rjudiu 710 ; 2 C. f^, R.. 220. 

28 Cal. 487; Saxivarna v. • Arulanandam 281. Rihari lial v. Jngariiath ^8 All, 

21 Mad. 201 ; Hudcfar ISingh v. Uhanpal 051 ; Kaniarudin v. J iwahir 82 T. A, 

8ingh2(>All. 15t); Rahim Ali v. Thul- 102; 27 All. 881 ; 1 C. L. d. 881 ; 

e hand 18 All. 182. {K. 11. ) }Suj>|>a Ueddiar v. Avuda.i Ammal 28 

2S0. Ivodar Nalh rro lyal Cooin u- Mad. .50 (R 11. ) ; ( 'halavadi v. Rolcvn i 81 
14 C. L. .1, 010; Uaghunaiidun v, iMad,71. 

Bhugoo Call 17 Cal. 208; Sliirmani v. 28.5. Uam'vswar 

Hai-.nsvatihai 20 Hmii. 175. *< '. C. .f. 125. 


V. l{.iti!.'-!h\vai- J7 




LECTURE V. 


Compulsory Sales in execution of decrees for money. 


V Attachment and Stay of sale.) 


f(ji' ex(*cu1/iou 
of a rlor'ree by 
sale. 


i. Ol’op^ 
nuH'cable,<!. 


ii. fmtnove' 
able pt’opei’ty. 


Tlio for execution of a decree l)y athchinont and 

sale; of the jiiJ^nient-debtor's prQperfcy shall be in writing, signevl 
and verified by ilie aiiplicant or sonic person [>roved to 1)0 acquainted 
with the facts of the casc.^ The verification may ho made hy a 
])erson having a general power-of-attornoy from the decree-holder, 
though the latter <may bo residing within the jurisdiction of the 
Oourt.^ The decreo-llolder need not tile with his application u co|>y 
of the decree for which execution i.s ap[)Iied for.^ A fraudulent 
execution of a decree or order against any person after it has been 
satisfied is punishable under S. 210 f.P.O. I>iit a mere a[)|)lication 
not followed liy execution <loos not constitute any olfeiico.* 

An ap[)licilti()n for the attachment of a 'gi;owing crop shall specify 
the time at which it is likely to be tit to be cut or gathered.'^ An 
up|»liciition for iittaclnnont of the judgment-debtor’s moveable 
property^ not in bis possession • shall contain an 'inventory of the 
property containing an accurate de-scrii^lioh of the sumo,^ 

An a|)plieati/jn for the attachment of the juilgnient-dobtor's 
immoveable property shall contain a description, siillicient to iLlenti" 
fy agil a specification of boundaries or a ilnmber in a record of 
IScttlomoiit or Survey by which the property *can bo iJcntilicMF and 
also a specification of the jiidgmont-dcbtor’s share or interest in 
such pro[)erty to the best of the information and belief of the 
ujiplicant.^ The court maw retjuire the apidicant to |)roduce a 


1. 0. r. 11 C. V. C. Act V of* 
1908. 

'2. Urtkar v. LJdit Xaraiii 2») All. 151. 

5. 0. 21, r. II (S) 0. r. 0.* Act V 
1908 ; Modlioo fios^iia v. Xobiu (Jhuiuku 

10 \V.‘H. 25; lUjkuriuir' v. ibijlaklii 
12 Ciil. Ill ; Uajiu’iuu v. Ikinaji Mairal 
23 Bom. 331 ; Uaj (Hr v. IdwariUuiri 

11 C.L.iL 213 ; 5 l\vd.Ckw. 000 , llaghubav 
Doynl V. Ja<luimii<lan 10( -. W. N. /30. 

■1. fShama Lliaraii v, l.va.>i Naik 23 
ChI. 97.1. 

5. i\ 2L i- 15 (1 ^ r. \\ r a^i V 


1908. 

(3. 0. 21, r, 12 (!. \\ C. Act V of 1908. 

7. 0.21, r. 13 0.1\(J. Act Vof 1908 ; 
J.i<ick Kaui V, Molictsh l)<J8.s 12 VV. it, 

t 

188 ; *MahtaI> Chund Biirodanatli 18 
\V, U. ill; Hurry C^lurn v. Suliaydar 
12 (3al. 101 ; Wajiliaii v. Bi.slnvaiiatli 18 
Cal. 102 ; Mac (.bogor v. Taiiui Chui’u 
J1 Oal. 121. 

8. 0. 21, r. 13*0. [\ C Act V of 

190.8 ; MuliamiUiid c. Hip«;h{uid I I .All. 
100 ; .Ai<loir v. Alu^c XaiJi:-* 

1 Bom, 001. 
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{‘eiiilH'*! from l.he Reoisler of il](^ ofTco of llu' ( olloctor, 

sjKHnf'yino- the persons n^^gistoroJ as j)ropri(‘tors of, or as possossin;^ 
any transferable interest in, the land or its rcvimue, or as liable to 
pay revenue for the land atid the shares of the re^istero^l [)ropriet()rs/'* 
Tlie Court may orally examine the judo[mont-del)tor or any other 
l>ei‘son CM,, a garnishee d(‘l)tor as to the means or property which the 
jiuigment-doi)tor has of satisfying* the decree.''^ Tlie examination 
is not only intended to he an examination hut to he a cross-exmina- 
iion and that of the .severest kind and is not eontlned to answering 
the siin[7le <iuestion what debts are owing hut the d(d)tor must 
miswer all (juestlons fairly pertinent ami propgriy asked with a view 
to ascertaining what dohts are owing to him and from whom they 
are due and must give all necessary particulars to enable the plaintiff 
to recover under a garni*sheo order,^^ To apply to snijh examination 
the strict tcchincal rules governing the examination of a witness on 
the trial of a cause or oven the lcss»strict rnles applicable to cross- 
examination which it m'ore nearly re.seml>les, would ho to impair 
greatly tlie efficiency and usefulncs.s of the 'remedy inUiiided to lie 
given by the [)roceeding and in many cases to destroy it entirely d"’ 
Tlie garnishee, • if* summonpJ, may defend him.self to tfie sam6* 
extent, as if ho were sm3d for such property by the dofemlaiit. Ho 
may plead that* the [iroperty is not subject to exeeutioud^ No 
offset can as a general rule l)o available to the garnishee, unless 
at the moment *wlien he is served with the notice such offset could 
liave been ass*ertcd as a cause of action against the defendant.^* 
The judge may punish any [larty or wdtness for disohedionco to any 


order of the court/^ 


AVhen applications are made for the* execution of cross-decrees in 
separate suits for the payment of two sums of money, passed between 
the same parties including decrees for enfoi\;ement of a mortgage or 
eharga (the dacreo-holder in one of the suits being the judgment-debtor 
in the other and ^each party YilKs the same character in both suits) and 
ca|)ai)le of execution at tlic^same time by the .same Court, oxt'cTition 
may he taken out only by the holder of the decree for tln.^ larg(*r 

^um and for .so much only as remains after deducting the smalhu’ 

... * • - - 

0. 21. r, 11 (3. p! C. Act V of U>OS. 12. Freeui.au ou Executions § 401. 

10. 0.21, r. 11 0. P. C. Act V of la. IXccman on E\c*.cuti«»ns § llrt. 

1J108. * 11. Freeman on Executions g 117. 


11, Republic of Costa Rica v. Strong- In. Freeman ou ExecutiouH § 121. 
(1881) 1(5 Ch. D, 8 ; 50 L. J. Ch. 7. 


P^eTUKK V. 


(larniHhoe 
may l>e cx- 
ajaiueO. 


h 


Cl o!<s decrees# 
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liKoniiiK V. 


Sinn.' 


Oi>U;r lor 


y> Tho (IfM'nH* for the sniallor amaunt cnnnoi be, Qxeeutod at 
alld^ Hilt, if either decree-holder oniitH (p apply for oxecation of 
hi> (h'oree, the other decree-holder may take o«t execution of his 
decree for its full dinonntd® 

Whep either party is an assignee of one of tie? (iecrees, the rule 
equally applies, whether the judgment-debt is due by the original 
assignor or by the assignee himself.''® The iiolder of a decree passed 
jointly and sev(M‘ally against several jiidgment-drdjtors, one of whom 
holds a decree passed against siudi <li‘cree-lioldors singly, may t/eat 
his joint decree a cross-decree.-® W here under the de(/ree l)oth 
parties are entitled tof.recover sums of money from each other, execu- 
tion may be taken out only by the party entitleal to the larger sum 
and for so miicli only as reinaiiis after deducting the smaller sum.^^ 
The remedy of each party against the other need not l)e precisedy 
of the same nature. Thus, one may be fmtitled to n^eover the money 
by sale of the mortgago'l property* anvl tlu^' other entitled to recover 
it ))er.sonally.“* ♦ 

When aw application Tor execution com[)Iies with the require- 
ments of (,). 21 r.r.* 11-H ().P.(J. Act V of 1908 or, is amended within 
"^The time fixed hy the Court, the Court may issue execution of the 
decree by attuclmieiit and sale of any property of the judgmeiit- 
d(d)tor, provided tli(3 valurj of the [U'operty to be attached shall, as 
nearly as may bo, corres|)ond with the amount due under the decree*.-^ 
Where permission was obtained for filing a list of immoveal>le 
properties but no time was fixed and the list was not filed after the 
jjcriod of limitation, the proceedings in execution were held barred.^^ 
An execution from a Court having no authority to issue execution, 
or from a Court no longer in’existence, or upon a void judgment, or a 
judgment never rendered, would undoubtedly be void. The same 
m;»y be attirmed of executions issued by some one having no uiithori- 
ty to issue executions, iixecutions on satisfied judgmorits, or against 


lb. 0.21, r.r. 18 (1), 20 0. i\ C. 
Act V of 0)08. 

17. Siiinu V. Santhoji 2)3 Mad. 428. 

18. licwa MyOtoii v. li nn tvi.slien 18 
I. A. lOli; 11 (M. 18 : Cluijiual v. hal 
Dh’ir'fUii 21 All. iSl ; Cofnoj.s unv v. 
Dorainaniv 82 Mad. 880. 

10. (h 21, r. 18 (2) 0. P. (\ Aot. V 
1008. 

20. 0. 21, r. 18 (i) 0. V. C. Act V 

of 1008 scii llurr}' Doyal v. Uiu Doyal 


0 Oat. 497 ; 18 0. h. U. 93 j lUm .Sukli 
V. Vota li'uu U All, 339. 

21. 0. 21, r.r. 19, 20 0. P. 0, Act V 

of 1908 ; Blia^wan v. lUtan 10 All. 395. 

22. S.'iiikaiM v« Oop'da 23 M-id. 121; 
]lha'!;'vva,n v. Hatan 10 All. 395 ; l.shri 
V. (ropd )> All. 351. 

23. b". 5.1, O 21, r. 17 C. P. C. Act 
V (»f 190S. 

24. b iliiiiullah V. S:.uuad<U 18 C. L. J 
538. 
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,lo(V^nJan^. whose propoily cann()f. 1) iiiken in oxeonlion-*, or for 
( 0 * Monjnsi a solo pljiinljfC or dofemlani wlio (lioil prior to Hio tosio 
iho writ when tliord has hoon no rovivor, aro ifccordiiig to a 
propondoranco of Iho authoritios void. But S^To^ularitios and 
( rrors in the rendifion of a jud;;’mont, or in tho proceedinj^s leadino; 
{hereto, unless such errors aro 3urisdictir)nal ov unless iho juiluinont 
is utterly void, cannot ho made jjrouhds for quashing an oxooutioji 
upon the judgment. An execution will not he vacated on account 
of any dofenco which conjd have been made at iho time of trial.^* 

As it 'would 1*0 o|)pressivo to carry on more than ono exoeution 
of tho same docreo, tho Court may in its discretion refuse exoeution 
at the same time against the person and property of tho judgment’ 
dehtor.^*’ An ord(‘r refusing such execution is appealahle.^^ 

Where at any stage o? a suit the Court is satisfied that tlio dofen- 
daut with intent to obstruct or delay the execution of any (l(‘.cre(^ 
lhat may he passed against hjm (rO*is about to ilispose of* tho whole 
or any part of his property,* or (6) is about to remove it from the 
local limits of tho jurisdiction of tho (kiurt, Iho Court m{i,y, upon his 
fiiiluro to furnish sfjeurily sufficient to sjitisfy the flecree, order his 
property, whetluh’ Vithin or udlhou^ the jurisdiction of the Court 
or not, sufficient to satisfy any decree which may he pussf'd in the 
suit, to he attjiched.^^ Such attachment is merely Ve st(‘p f{n’ the 
purpose of preventing the deI)tor from delaying or ()l)strii(ding an 
enforcement of tlm decree subsequently passed.^^ The Court may 
look to the cond*act of the parth^s immediately l)efor(^ th(3 suit and 
to oxaniino the surrounding circumstances to see whether the defen- 
ilant is almut to dispose of his property and with what intent ion.'^^’ 
When a decree directs enquiry as t(»' rent or mesne profits 'or 
any othea- matter, the property of the* judgment-dedMor may l)ofore 
the amount due from him luis been asccrtaiiffid Ikj attached.^^ But in 


Lki.tuhk \^ 


Sim 111 I ineou: 
executions. 


befrue juilg 
nr^nt. 




25. Freciiiau on Executions § 7 if. • 

2(1. 0. 21, IV 21 C. r. C. Act y of 
lOOS, 

27. S. 47 C. P. C. Act V of 1908; 

28. 0. 38, r.r. 5, (>,<- P- 0, Act V of 
1908. 

29. .TogendraNath V. Mouinottm Nath 
17 C. W. N. 80 ; 10 C. L. J. 5^5. The 
words “ within the jurisdiction of tin; 
Court ” in S. 483 Act xiv of 1832., have 


been oniittcd ; see Krishna, sMjii v. lCng<‘l 
8 Mad. 20 ; U i j.jf v. Janki liai .5 Iponi. 
L. U. 570 ; itain Porlab v. Madho Kai 
7 C. \V, K 210 ; Aniara v. Annainahi 
31 Ma<l. 502. 

30. MaeCrcgoi' v. Oawnpore Sug.u- 
MWk.s 11 C. h, J. 19. 

31. 0. 21, r. 12 C. P. C. Act V of 
1908. 
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a suit inslihilfd ngaiiist a |)ul>lic officer in res|)0el of any act pur- 
porting to lie done bv liiin in his official capacity, his*[)roperty shall 
not he liable to a'cfuchnient, oAierwise tlian in execution of a docroe."' 

The (Joiirt inayvilso, where tlicre is ground to apprehend that tie- 
decree-holder may otherwise he deprived of the fruits of his decree, 
issue a prbcept to any otlier Court, which would be competent to exe 
cute such decree, to attach any ptoperty belonging to the judgmenl- 
ilebtovand specified in the precept. But such attachment shall not 
continue for more than two months, iinle.ys th(3 period lias been 
extended by an order of th(3 Court issuing the* preco|)t,«or unless 
before the determinatjon of such attachment, the decree has been 
transferred to that Court and the decree-liolder has applied for tlu* 
sale of such property 

All saleable [iroperty, moveable or immoveable, subject to certain 
exceptions noted below, belonging to the judgment-debtor or over 
which or tlje [irotits of which he has a disposing power which he 
may exercise for his own benefit, whethdr the same be held in tlu^ 
name of th(? judgment-debtor, or liy another person in trust for 
him or on his behalf, is liable to attachment and sale in execution 
•of a decree.^ Thus, the right of a n^nortgagor- iiv tlio mortgaged 
(iroperty even after a decree has been obtained by the mortgagee, 
the right to claim specific |)erforniancc of a contract to sell land,’’^^ 
a pared of land not being an alicpiot ))art or share hut being a 
portion of the land composing a putni,*^^ the right of a propriedor 
of a revenue-paying estate after default has boefi mad(3 in th<3 
payment of rev(;nuo but before the sale is hebl under B. L. 11. S. 
Act XI of 1859, the share of a partner in a paidnersbip business,'*’ 
a lease prohibiting the losseo‘from alienating the land,*® a life interest 
in a trust fund, a vested reinainder*- money or other valual)le 

aZ 8. 81, 0. 27, r. S C. K C. Act 37. Mailliub v. Doyal 25 Cal. <145; 

V of 1908. '* 2 C. W. N. 108. 

33. 8. 40,* C. P. C. Act V of 1908. 08. ‘ Hari Charan v. Hafidaa 2 C. 

34. 8. 00 C, P. C. Mi V of 1908. L. 500. 

35. Protap Chunder v, Paoioty 9 Cal. 39. Jagat Ohunder v. Iswar Chunder 

504 ; 12 C.L.U. 488 ; Sant Lai v. Ramji 20 Cal. 093. 

9 All. 107 ; P^rashrain v. Govind 21 40. Golak Nath v. Mathura Nath 20 

Bom. 220. Oal. 273. 

30. liudra v. KiLslnia l4 Cal. 241 ; 41, Alxlul Lateef r. Doutre 12 Mad. 

}joe co'titra ICaralia v. Maiisukhram 24 250. ‘ 

Com. 400, explained in Lalchaiid v. 42. Aimaji v. Chaiidrabai 17 Bom. 

Lakiiimai) 28 Bom. 400. 503. 
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socliritios deposited as security for tlie due perrormunee of duly 
i)y a servaui vyitli his master, the rents and profits of a j;hatvvali 
ionureiii the life time pf the ghatwal,^‘ are liable to attachment. 

• An addressee ot a cover containing currency notes'sent through the 
Post Office for delivery to him has a disposifig power over it, 
tor “when once the letter has been posted, the property in it 
jiecqmcs vested in the addressee.’'^® A policy of insurance ejected 
hy u judgmeut-dehtor on his own life for the benefit of his wife 
is attachable, unless and until he divests himself of his iKioelicial 
interest in it by assignment in writing.*^ 

But p*roperty which is not transferable wiiboiit the landlonrs 
consent, land assigned to a Hindu widow j\n* her maintenance 
with a proviso against alienation,*^ a religious office,*^ the right of 
managing a temple or officiating at tlie worship connected with it and 
(if receiviiig the offerings at the shrine, tlie right to officiate at 
funeral ceremonies,®* the right of a Hindu widow to reside in her 
husband's family houso/*^ ina)mo of property subject to a 
fraiut upon anticipation aceuuiiig (lu() after the date of the decree 
passed under S. 8 of M.W.P. Act III of *1874, an unascertained 
right in an unascei;taiiied property®* cannot he i>ttachod, A homis 
sanctioned hy Ji RaHway Compiiny to their servant being virfually a* 
gift, the latter has no# disposing [lOwer over the moimy until the* 
gift is com[deted •under S. 123 T.P. Act IV of 1882 by. a registered 


l.K'-l'I'UK V. 


P r o p 0 (’ t y 
not 1 i H )> 1 e 
to 

j ml j^ iu « n t - 
del ‘tor not 
Imving ii dis- 
po.sini:'- povvt'tv 


instrument or actual jiayment.®® An auctioneer has no disposing 


43. Kiu'uUi:vn Subrainany* 0 Ma<L 
203. 

41. Ke.shabati v. Mohfiii Cliaiidni 
3!) Otvl. 1010 ; It) 0 . U'! N. 802. 

IT). Narasinihulu v. Adiappu 13 Mad. 
242. 

10, Shankar Vi-shvanath v. (Jiiialiai 
37 Bom. 471. 

17. ICailaali f. liari Mohan 10 C. 

uj.no. ^ • • 

48. liiwali V. Ap'ji 10 Bom. ;M2 ; 
•iulal. JCu,U' V. BntiNiaiiiir 15 All. 371; 
Bausiilluir v. Oulab Kuar Hi All. 4 13. 

Bb Kuppa V. Dora.^auii 0 Mail. 70 ; 
NaraHiinniii v. Auaiiiliu 1 Mad, 3iM ; 
Bangartami v. Uaiig/i 18 Mad. 118 ; 
Mancharaiu y. Jhan.-hankai' 8) Bom. 20S 


50. Durga Ibln v. Clianolial 4 AH. 
81 ; Baina Vaiaua v. Kamaii Nayar .0 Mad. 
80; Vurmah Y.ilia v. Uavi Vurmali 4 
1. A, 78;1 Mad. 235; Unanartaml>aMda 
V.' Ibaiidarani 27 I. A. 80 ; 23 Mad. 
2^,1 ; 4 C.W.N. 320 ; Malika v. Uatan- 
moui 1 i% W. N. 103 ; Shoilojamiiid 
V. Peary *20 Cal. 470 ; 8 C. VV. N. /28. 

51. Jlfnmmun v, Dinonath 18 W. 
K, 171, 

52. >S:ilak.'shi*v. Uikslmiayoo 31 ^lad. 
500. 

53. (foudoin v. Venkalesi 30 Mad. 
37S. 

51. 'Pokai V. Davod 8*Muo. 510 ; 4 W. 
U. P. < 87. 

55. Janki J>a> v. K. I. U. <>. 8 All. 
8 . 1 1 . 
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power over the whole of the sale proceeds of goods sold hy him as 
such hot only over the portion whicli ro|)resonts his,coininission,-‘' 
In Bengal, no settled estate or part ther(v)f shall during tlie litV‘ 
of a tenant for life he attached and sold in exeention of a dccroo/'' 
In Ohutanagpur, VA^ien an cnciinibercd estate has vested in an otfieei 
appointed by the Coininissioner, all executions and attachments shall 
become null and void and so long as the managoment continues such 
estate shall l)e exempt from atUmhment or sale umhir |>rocess of any 
ijivil Court in Britis!^ India or any llcvcnue Court in Bengal in 
respect of any debts and lial)ilities.®® 

Artlioiigh the property of a temple cannot ixi sohl aVay from 
the temple, the right, title and interest of a .servant of a lem|>le in 
land belonging to the bnnplc which he hohls as rcMnuneration f(*r 
his service until death or removal I roin office can l>e at( ached and 
solcl.^*-^ If a chattel is so plysically incc)r|)orated in, and made a p;irt 
of, the property that it cannot be detached or removed without 
substantial destruction of such pr}’>perty ()r of some structure which 
is confessedly a |)art thereof, then suoh chattel has l)00on)e an im- 
moveal)le fixture. Thus, the doors and windows of a building 
cannot separately bo attached.*^ , 

Tlie pro[)erly over which, the judgnjenUlel)for’has no dispo.sing 
power for his own benefit cannot be attached. The remedy of a 
eieditor by attachment being obviously inconsiste'nt with the usual 
administration of the assets of an estate, it is not available against an 
executor or administrator as such, in resi>ect of ?i debt or liability 
incurred by him in his personal capacity or against a^ legatee, until 
the legacy has vested in him ))y the executor’s assent.^^^ The trustet^ 
of a religious (‘udowinent has no disposing power over the corpus of 
the’ trust (?state exercisable’ for his own benefit.*^' bloods held by 
a person acting in pursuance of a legal process, being in the cons- 
tructive possession of the *^0011 rt, cannot as a general rule be attachod 5 ' 


5f>. Siiuth.j V. Alliliabiul Kjuik 23 
All. ,135. 

r»7. 8. 32 (1) S. E. Act IJI (U, C.) of 
laoi. 

r>S. B. 3 Oh. E- E, Act VI of 187t> 
lUiicmUxl By Ad III oi 1009. 

,09. .Lotlikar y. Wngic »> H.mu. ; 
Uiohofi Chain! v, N.dir I.', |. A. 

I ; IS f'':.l. 321*. 


(ijC. ' Peru V. Kojiuo n CalCHil. 

(U, Ecu wick V. liiycock ( 1 84 1 ) 2 Q. H 
108. 

02. Didicu Chand v. Nadir 
15 L A. 1 ; 15 Cal 329. 

03. W’luirtoii y Naylor {I8.18) 12 C- 
H. 073 ; Ufhlcll v. Btowin (1811)2 Mood. 
iSt ll 3,*.'' ; lvu.>!'cl V. I'i. A. Itail C'*. 
(1851 j 20 I .1 Ch. 2S7. 
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(a) TIuMiPcossary woariii;^ apparel, etc., of the jinl^ment-dehtor 
and liis faujily and such personal ornaments as in accordance with 

usage cannot ^ho parted with by any woman, cannot ho 
altaehed. Ornaments* on the person of a Hindu Wife forming part 
of licr stridlum cannot he attached in exocutiontof a d(?crco against 
rhe luishand,^* * 

(b) Tools of arti/aiis, i?n|)lements of Imshandry of an ag*i'fcnlturist 
iind such cattle and seed grain, as nfay he necessary to earn his liveli- 
hood as such, cannot be attached. The ohj<?ct being to save to i\n) 
.agriculturist the moans .of earning his su])port, he can claim no 
o\em|)tio« wlicn *thcy are not necessary. Such jxn tion of agricul- 
tural |)roducc or of any class of agricultural produce, as may aj»poar 
to the Local Governiueiit to he necessary for the purpose of provid- 
ing, until the next harvest, for the due cnltivalion of the land and for 
the support of the judgiitent-rlehtor ami lus family, is exompied from 
attachment in tlic case of all or any class of agriculturist as the 
Local Ciovernment may, vvitjt the previous sanction of the Governor- 
(Tt noral-in -Council, dircct*.^'\ 

(c) Houses and oth(U' buildings with the materials ami sites ami 

jh(? land iniinediat(dy appurtenant thereto ami iwcxjssary for their 
enjoyment, ladouging to tip agriculturist and occLi[»ieJ by liiir** 
hoiia jide for the pui |)(^sos of agriculture cannot ho attacliod, excopf 
in execution of decrees for rent thereof.®*^ Hut if tlie house has been 
specitically mortgaged it is not protected from sale in execution of a 
luurtgagc decrce-/^^ • 

{(1) A sei/ifrc and sale of account books would ho productive of 
great injury to the debtor without n corresponding henclit to the 
creditor. Jleiice tlie books ihemselves would not he uttachahle on 
thegroiimi of public policy. ’ • * 

(e) A mere right to sue for damagVs^ ie., ii claim for uuliqiiidated 
damages, whether for tort committed, or foi breach of cojitact, or for 
any other Cf;use, cannot he attacluMi. Thus, a right to mosuc [iroiiU 
being a right to sue for daiftagcs cannot l>e attached.^^ • 


Cl, Tukamm V. Gunaji S IVmi. H. 0. 
A. 12i} ; Appana v. Taiigamiiia 1) Boui. 

m. 

C5. N. til C. \\ 0 Act V of lOOS. 

CC. UadliakiMin v. BuivaiiL 7 Bom. 

; . rival! v. llira pj Bom. ; Naiayavi 
; <>o\vli;u' o'; IVmii. 110; Jamua 


V. Kai^liuuath 35 All. 307 ; Paadumig v. 
Krishuaji 28 Boui. 125, 

f37. Bhagvaiidai^ v. Vathibai 4 Bom. 
25 ; BJiolanatb v. Ki.-shoii 31 All. 2 :> 
(1^’. B.) 

S-S. Shyam (Jhaml v. B iikI Mortgage 
Bank 0 G.al oO.:* ; 12 C, L. B. 110. 


Li:eTiJi{K V 
Vlxvcpvions. 



LKOTOltK V. 


134 OOMI‘(7RSOUY SALKS 

(/) Any riglifc of personal sorviec cannot be attaclied. Tluisi. 
vritfi being a right to receive certain cinol aments as a jevvanl 
personal service is exem|)t from attachment.^® 

(</) Stipends t\nd gratuities allowed to pensfoners of tlie Govern 
ment and political [tensions are exemf)t from* attachment, Tlio 
gratuity is a bonus allowed by Government to ife servants in con- 
siileratiorf of past services ; it may be allowed in addition to pension 
and is exempt from attachment® ‘^Emoluments of this sort are 
granted for the dignity of the State and for the decent support of 
those persons who are cngage<l in the service of it. It would, 
iherefbre, be highly impoliric to permit them to be assigned ; for 
persons who are Iial)le to he called out in the service of their country 
ought not to he taken from a state of poverty. Besides an officer lias 
no certain interest in his half pay : for the king may at any time 
strike him off the list.’*^^ 

A pension of a political nature payable directly by the Govern- 
ment of India making jieriodicul payments of money by a ireiity 
contracted with another sovereign powpr' is a political pension,^* 
Arrears of political [jcnsion due to a pensioner ami lying in the 
hands of the Government do not lose their character of political 
•»pension'by reason merely of the pensioner's dcath/^ ^ Pensions grant- 
'ed by a llailway Oompuny to its servants l^ing private [tensions an; 
attachable.^* ^ 

(/i) Allowances (being less than salary) of any public officer etc,, 
while absent from duty is exempt from aitaclimont. . 

(i) An expectancy of succession by survfvorsliip or other merely 
contingent or possible right or interest cannot be attached. Tlie 
interest which a Hindu reversioner has in tlie pro[)'erty of a deceased 
Hindu on the death of tlio- deceased’s widow is an expectancy of 
succession by survivorship.”^*^ The interest in the pre-empted pro- 
perty of a successful pre-omptor who has not yet paid the pre emptive' 


6t). v. Sliaukar 10 Jkun. 805 ; 

(loviAil V. Kaiiikiishiui Uoui. 800 ; 
Kaj iram v. (jlane«lj 28 iJotii. 181. 

70. Bawan Das v. Mul Chaiid 0 All. 
173 ; MuhaimiiiK] v. Carlicr 5 Ma<l. 272. 

71. Sir Lord Kenyon, C. 3., in Klarty 
V. Odium (1700) 8 "rerm. Uo.[>. 081. See 
Ss. 11,12 Pensiony Ac l> XX 1 1 1 of 1871. 

72. Lisluiml'ar v, Imdad Ali 17 1. A. 


181‘; 18 Cal. 210; Aluthusaini v, Alagia 
20 Mad. 128 ; Ladiuii Narain v. 
Makuinl 20 All. 017 ; Alohamed v. 
Mohamed 7 W. K. 109. 

78. V^ilia V. Auiuijani 20 Ma«]. 01). 

71. Bljoyrub \\ Aladliub 6 C.L.IL 19, 
75. Uani Cbumlcr v, Dhunno 15 
\^^ K. F. B. 17 ; 7 B. L. il. 811 ; Auan- 
dibrti V-. Ibijarani 22 Boui. 98 b 
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jt]ic(^ fixed by by bis deeree is '‘a merely eoaiint^enl; interest/''^ LicrruRK Y, 

(;), A rigfil to futnro mnintonanco cannot l)e attached. But 
arrears of inaintonanct? can b(1 attached.^^ A hcrotlittiry grant of an 
idlovvancc of paddy out of the melwaram of e^n-tain land is not a 
right to future mitintonanco.^^ AVhen the right to maintenance is 
a mere personal right, it cannot bo attached, but wb^it it is an 
interest in j:)ro|)orty it can bo nitacbed. Tims, tlio right of a 
vendor to receive an anunity from the purchaser out of the property 
sold is saleal)le.^^^ 


(k) WJiere the 'ju Iginent-debtor is a person liabbi for the* pay- 
ment of land-revenue, any moveable property, which, under any law 
lor the time being applicable to hnn, is excm|>t from sale for the 
recovery of an arrear of sucli revenue, is not lial)Ie to attachment. 

To affect third per^wns, the attach nfent shouM be open and 
notorious. Thus, the attachment of movealde [)roperty, other than 
agricultural produce, in the j)Osse.ssipn of the judgment-debtor, shall 
be made by actual soizi>ro^ and the attaching officer shall be res- 
ponsible for the due custody thereof ; l)ut if* the pro[)erty 'is subject 
to speedy and natural d<5cay, or if the expense of Ivceping it in eus- 
tody is likely to X'x^ecd its value, the* attaching officer m’ayv sell it, 
at oiice.®^^ * * • 


MoUe of 
alUicluueiit. 

i. Moveables 
in judgiiient- 
(lebtof's pos- 
session. 


In order to .niakt? a valid seizure, it is not rc(]iiisit(^ that there 
should be any physical contact with the goods. Any act, done by 
the ofticer which disEinetly intimates to the d(d)tor or Ids servants 
that it is intended to ex(‘c!iUe the writ, is enougli.®^ The oflicer must 
do such acts as would subject’hiin to an action of trespass l)ut for the 
))rotection of the writ, oi the officer must assume such control and 
))ossession over the pro[iorty that the Vcal'owner may bring repUnin. 
The seizure of a part will bind the whole thing. The affixing of a 
warrant of attachment to the outer-door ofAhe vvare-hous<‘ in which 
tlio goods belonging to the judgment debtoi; are stored, amounts to 

76. (lorakh Sing v. SMIi G upa? 28 79. Tara Sundai i v. tiftvroda Cljamii 

All. 883. • 12 C L. J. 146; Tadnifniand v. 41aina 

77. KaHhec.shuree V. Groesh (8niinler Prastul 17 W. N. G6'2 ; IG C. L. »I. 

6. W. It. Mis. 64 ; Harula?» v. Baroda 16 C. W. N. li ; 14 C. L. J. 127. 

Kidiore 27 Cal. 38 ; 4 C. W. N. 87; 80. O. 21,r. 43 C. C. Art V (U 

Harriss V. Brown 28 1*. A. 15!); 28 (jal. 1908. 

621; 5 0. \V. N. 729 ; AsaU All v. 81. IVr Lord Denrn iu .1., in Balk 

yaular Ali 38 Cal. 13 ; 12 C. l!. J. 130. v. Thick (1845) 9 Jur. 304 ; Gladst aic v, 

78. Vaidyanatha r. Eggia 30 Mai. Padwick (1871) L. B. 6 Kx...203. 

279. 
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TURK y. an jutiual Tin* oftWr Ix) wliom a warrant is (Icliv'oix'd need 

not liifnsolf exo'cuio it ; bnt ho may dolivor it to his* snhordinaU*.^' 
A warrant cannot be execiued arter' the expiration oE the time 
spec i tied in it for ot'. eon I ion.®* 

No person, oxeentinn any process for seiznee of moveables, 
shall enter any dwellini!; house after sunset and before sun-rise.^*’ 
Nor, shall the ofiieer break open tflie outer door of a dwellino house, 
iivdess it is in the oeoupancy of tlie jiidoinent-debtor who refuses 
or prevents access threto. But, when the officer has duly ^aiiu'd 
access'* to any dwidlinn honso, he may break open tlie do^)r of any 
room in whiclr he has reason to heliove any such property to 
be. When a room in a dwel!in<i house is in the actual occupancy of a 
woman who accoixiing to the cnstoin of the country does not 
appear in public, the person executing tlio process shall, boforf* 
entering such room fur the purpose of s(dzing the property, give? 
notice to such woman that she i^i at liberty to withdrtiw and ms(* 
every precaution to prevent its removal.^^^' A sh()[> or go»lo\vn is 
not a “ dwelling lioiise.”®^ 

The officer may enter the house of a third person, if property 
''of the d(d)tor is within it but if be enters on spoci/lation and nothing 
1s found vvbicli he can seize under tlio prpc(^ss, the [)erson entithid 
to the possession of the house will have a right of action for tres- 
pass against him. llcsistaiico to the taking of property by lawful 
autli^jrity of public servant is an offence punisliable under S. 183 
I. P. C, But when the goods of a wrong person r ro seized, the 
decree holder is liable to that person for damages, even though lie 
may have acteil honestly or mistakenly.^® A suit for compensation 
for ^wrongful seizure of moveable property under legal process 
may be brought within one yeav from the date of the seizure.^'V The 
measure of damages is the value of the goods on the date of at- 
tachment.*^^ 


Multan Cliaiul v. aiauk of Madras 
27 Mad. ;m«. 

83. Ab.lul Karim v. Bullcn 6 All. 
385 : Dharam Chand v (^ueen Empress 
22 Oal. 59(3 ; Bheo Pr >ga£h v. lUiwip 
Naran 22 Cal. 759. 

84. 0. 21. r. 21 (3) C. 1\ G. Act V 
ryf 1508: A mind l..ail v. Empress 10 Cal. 
18 ; 13 C. L. U. 209; AbinasU v. Ananda 
SlCtti.m 


85^ .In Englafid avvrit of Fieri Facia - 
cannot be executed on a Sunday in conso 
quence of Sunday 0)>scrvaiico Act, 1077. 

86. S. 62 C. P. C. Act V of 1908. 

87. llamodar V. Lslnvar 3 Bon. 89. 

88. Goma v. GokaMas 3 Bom. 74. 

89. Art 29 Sell. 1 Limitation Act IX 
of 1908, 

90. Kissory Mohuu v. Hui'sukli Dfo; 
17 L A. 17; 17 Cal. 13C, 
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The ttttaehineiit agrioultural produce .shall he made hy aHix' 
ing a copy of*the warrant of attaelimcnt (a) on the land on which 
<noh produce has o'rovin,’*or {!*) on the threshing Hoor, or where it is 
* do[)osited and anoth/ir copy on the outer door, or^some other conspi- 
cuous part of the, house in which the judginent-dehtor ordinarily 
resides, or with the leave of the (!oart on the outer door or *011 some 
othor conspicuous part of the hou.se, in which he carries on husiness, 
or personally works for gain, or in which he is known to have last 
resided or carried on husiness or personally worked for gain.®^ 

Wliere agricultural ‘produce i.s attached, the judgment-del)tor 
may, subject to such condition a.s may be imposed hy thet'ourt, 
cut, gather, and store the [produce and do any other act necc^ssary 
lor maturing or preserving it and if the judgment-dehtor fail to 
do all or any of such acts, the decree-helder may, with the per- 
mission of the Oourt, do them either by himself or l)y any person 
appointed l)y him and the costs incurred shall bo recoverable, as if 
they formed part of the, ^lecree. Where an order for attachment 
has been made at a consKlerablo time b(:;fore tlie crop u likely to 
he fit to he cut or gathered, the Court may sus|)end tlie execution 

of the order for sii'fch time as it thinks*fit and may m ike 'agfurther 

• % 

order |)rohibiting the removal of the (jrop pending the execution of# 
the order of attachmeMt* A growing crop which ihjes not from 
its nature admit of being stored shall not be attached at any time 
loss than 20 days before the time at which it is likely to he fiX to 
to he cut or gathered,^* , 

The effect of seizure is to vx^st in the officer a .'ipecial property 
iu the goods seized, .enabling him at the sale under the process to 
take the general property in them out of ^t4ie judgment- debtor aiuj to 
vest it in the purchaser and in the interval, if neoes.sary, to maintain 
an action in respect of any damag(3 done to the goods seized in his 
own name. The general property remains in the debtor. The exe- 
cution-creditor acquires no % proper ly^ either general or ^ipeeial^ in 
the goods seized ;* and if any, attempt is made \)n the part of •the 
debtor or of a third person to deprive him of the fruits of the exe- 
<^ution, he can only look to the officer for the vindication of his 
rights.^^ Though the general property in goods pledged remains 
in the pledgor, the goods pledged by the judgment-debtor, actually 

. 0. 21, r. 44 C.P.C. Act V of 1908. 93. Gilesj v. Grover (1832) 1 01. k Fin. 

n, 0. 21,r. 4C O.P.C. Act V of 1908. 72. 
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m 

uikJ (•oM^^li'iiotively in the posst^^ision of the pledgee, can not htr remuva-,| 
so as to affect the pIo(Jgee\s right over thorn, except* upon |>ayintMii 
of llie amount to secure which they aro'in pavni.^^ 

The attachment of a ileht, not secured l>y a negotiable instrumenl 
shall he made hy a written order prohihiting thor creditor from re 
coverinJ(4h6 debt and the (h*htor from m iking payment thereof, untii 
the further order of the Oourk^^ The attachnumt must opioat.* 
at the time wlien it is m id(‘, so tin* debt must be an ascertaine d 
and dclinite ammmt aetually tliu^ to the jiidgmenUlt‘htor, payable, 
either* presently, or in the futui'e, hy reason of a •j)resent pbligatioe. 
Thus, allowance, privat(j pension and wages of private servants 
tliat have heconro due are debts.^® Wleu’C the deldor gave a cheijur 
to the judgment* debtor, there are no funds in tin' tlelilor's hand to lu* 
attached, although the che(|ue was not then , presented for payment/'’ 
Debts, which ai*e due contingently and which, therefore, may 
never h(‘Come <lue, ai*e not sn^hj(‘ct to garnishment/*^^ Tire sum 
attached must be one which the ilelJtor could, if it had actually 
accrued due and but for the attachuuuit-oialer, recover from the 
garnishee lyy action. Wherr the debt sought to lie attached is a ihibl 
due to«the jmigment-dehtor and anotlier person it/eannot be attaclu'd 
' to arrsvver the debt of the forirrer.^^^ absence of tiro juilgimmi' 

d(d)tor's (U’(MHtor fi’om British India does not pra^vent the d(d)t from 
being attached. l.>nt, a debt jjayable to the jndgment-del>lor 
outside the jurisdiction hy a pt'rson not r'esident withiir the juris- 
diction of tire Oour't cannot he attached.*’^^ The, exact amount ol 
tin? debt need not be statecD®^ The 'attachment does not |)revonl. 
the jmlgmont-dcbtor from suing his delitor for it, or prosecuting tie* 

*ai, Youii^ V. ljanilK*rt (IS/O)' L. li. 

a \\ C. 112 ; Rogers v. Kemiay (IS^;) 9 
Q. R. (m ; Ifi L. J. <1 U. :3S^V 
. 9;'). 0. 21, r. 4() (1)C. IMJ. Act V 
of 1!H)8. 

( 

90. FaUiaanaua v. Kama Prasatl 10 
IJ, V. N. M ; 14 C. L. J. 127 ; Haridas 
V, Ratoda Kisliore 27 Cal. 38 ; 4 C.W.N. 

87 ; NiikunU) v. Hurro 3 Cal. 414 ; 
i C. 1j. U. 012 ; Tuffazal v. Raglio* 

Hath 14 Moo. 40 ; 7 R. h, H. ISO ; Har 
Shankar v. Baijnath 23 All. 164 ; Slier 
Singh V, Sri Ham 30 All. 240 ; Ahmad- 
uddin V. Majlis Kai 3 All. 12 ; Phul 
ChaiKl V. Chanel Mai 30 All 2r>2; Kushee' 


.‘jhurco V. Oreesh CIvuiulor 0 W. U. 

01 ; Rhoyruh v. Madliub 0 C. L. K. 11^ ; 
Ayyavayar v. Yiras.inii 21' Mad. 393 ; 
Prasad v. lanvis 31 .Vll. 301. 

97. Rhagvan{lu.s v‘, Abdul llusseia 
j/irnn. 19. , 

As. Freeman on executions ii 104. 

* 

99. Macdonald V. Tacquahdold mines 
(1884)13Q. IkT). 1)35. 

100. Ohamshamlai v. Rhawsali > 

Bora. 219. ‘ 

101. Begg Dunlop ,& Co. v. Jagan* 
imtli 39 Cal. 104 ; 10 C. AV. N. 402. ' 

102. MatUio Das v, Rauiji 16 AH. 280 
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Miit already The (ioht sought to he attachoil nuist not I a-;* n nr; V 

le a(Tocte<i l^v any trust other than for the henelit of ilu' dei)tor. • 

'rhiiJ?, 'if the dohtor ho agi exoeiitor ami tiie (lei)t is diio to the estate, 

• his own creditor has no right or claim to attach 

The '‘debt’' includes a mortgage-doht ami thi' flltachmenl should 
{.eitiadc in the same manner as any other dcht ; and tin* joirchaser 
..an ^siie for the recovery oF the mortgagc-ih^ljt |)erson:\lly as \v(dl as 
(>v sale of the mortgag(Ml proiHO’ty, evei\ if it Irnl not lu'on aliached 
onder 0. 2K r. 5t 1\ (\ Act V of WIno'e th(> garnish(‘e 

( jiidgmont-dohtor's dohtor) disputes his liability, the ('oiirt mav 
order that any issue or ((uestion necessary for th{‘ (j(5terminatu>n oF 
iiis liability ho tried or determined in any manner in whieh anv 
(|iiostion or issue in an action may he tried or determined,*^’*' and 
rhe decree-liolder inay have it sold or liav<i a reeanver appointcil 
under S. 51 (1 P. 0, Act*V of 11)08 to n^eoven- tin* dcht from him hy 
a 

A sliare ill the capital of ,a Porjloraiion may he atiaclie'l hy a {//) .sijMiv-;, 
written order |)roliihiiing* Hh* person in wliose naim> it may lu* 
standing from transferring tin' same or ’receiving aiyy dividend 
(h(*reoud‘^^ The attaeliment of otli^'r moveahh* |>roperty not in 
jtossession of tin* jhdgment'thdjt.or, e,\c<‘pt the property rle[)osited 
in or ill the custodv c^f^any Ponrt, shall he made hy a written oiahn* 
proliibiting the? person in possession of the same from giving it over 
to the judgment-d<d)iai The [»roliihit<)ry orrler shall Ik* affixed 

• Ml some cons[)icuous part of the (\iurt-huaso and shall also lie sei ve<l 
on the person prohibited.'^® 

Where the property ro he attached is the share or interest 
of the jinlgment-dehtor in moveahle pro|nirty jointly belonging to 
him ami another co-owner, the attaclnuent shall he made by a notice 


10:^, Shib yingli V. SiUraiu ll> Ail. Is Ma'I, 

» •> ; licti V. C.<H, of KLwhIi '22 1. A. lOa. Ste D. xlv r. 1 Uiilo.s of llio 

>1 ; 17 All. laS. * • Suiucrns C'Uii r, ISSLi. • 


101. 

Bountih V. Se.vouoHkft lUil. 0». 

107. '.1 

'oona v.»AjitoMo 1 ) Bori). 1 

J Ex. n. 3 3:5. ’ 

108. 

0 . 2K r. ir» (1) (A P. C. A-i V 


.Karim uu-nisH.i v. riml ('haiul l‘» 

of laos. 


.11). KU 

; .Dei>ciu]ra (joouiHr v. Koop tail 

loa. 

(). 2P r. p) (1) V. P. C. Act 

lli Cal. 

ft 10 ; Kai^binftlh v. Siula.-i 

fo 100s, 


:/o {'hI. 

SOiV ; BuMov V. BiMu.‘haiidri» 

1 10. 

0. 21. 1 . jfi ii) r. i\ C. A.:l N 

10 [ium, 

121 ; Tarviidi v. B,\i Kri.7l(i 

'.J .1008, 


.■’*> J’ortt. 

1)05 ; MuinnO" .Mduia 
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to tlio judgment-debtor from transferring or charging it in any 

The property belonging to, a partnership ^all not bo attachtwl 
or sold in execution of a decree, other than a decree passed againsf ” 
the firm or against the partners in the firm as such^^^* But on the 
application of the holder of a decree against a partner, the Court 
may make an order charging the^ interest of such partner in .the 
partnership property and profits with payment of the decretai 
amount and appointing a receiver and making an order for the sale 
of such interest.^^^ , 

The attachment of a negotiable instrument not deposited in 
Court, nor in the custody of a public officer, shall be made by actual 
seizure.^^* The attachment of property in the custody of a Court or 
public officer shall be made, by a notice to such Court or ofiicer 
requesting that such property and any interest or dividend becoming 
payable thereon may be held subject to the further order of the 
(biirt issuing the notice and any questiomof title or priority arising 
between the decree-holder and any person other than the judgment- 
debtor shall he determined by such Court.*^^ 

The attachment of a decree, either for the payment of money or 
for sale in enforcement of a mortgage- or charge, shall ho made by an 
order of the Court, if the decree were passo'd by itself, l)ut otherwise 
by a notice requesting the Court w'hich passed the decree to stay 
the execution of its decree.^^^ If the Court executes the decree 
notwithstanding the notice, its proceedings will be, ultra 
Decrees other than money-decrees and mortgage-decrees may also 
bo attached by a notice ,by the Court prohibiting the bolder of 
the decree from transferring or.charglng the same in any way,^^® but 
there being no {irovision for execution of these decrees in the above 
manner, they must bo sold like otliov saleable propertios,^^'*^ An 


MI. 0. 2Lr. 47C. RCdot V of 
H)08. 

1>2. 0. 21, r. 19 {!) ^::. V. C. Act V 
of 1908. 

na. 0. 21, r. 49 (2) C. T. C. Act V 
of 1908. 

IH. 0,21, n 51 C. R C. Acl, V of 
1908. 

115.. 0, 21. r. 52.0. W C. Act V of 
1908. 

1T‘V 0 21 r. me. V. Acl V 


of 1908. 

U7.‘ Mnnick Lai V. Boiioinali 32 Cal= 
1101^; 10 0 , W. N. 193 ; 3 C. L. J. 27 ; 
Barhma Din v, Dajf Lai 20 All. 9L 

118. 0.21 r. 53 (1) C, P. C. Act ot 
1908. 

119. Compare S. 273 of Act XIV of 
1882 in which the words “or the sale in 
enforcemcat of a mortgage or cliargc '' 
wercahgent . Hence there was a conflict 
ol ruling i,«) wlictlier mort';Hge decrees 
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aiijui^tiTient oE tho decree subsequent to the atlachment cannot be 
recognized,**^ ♦» This rule applies only where the right attached 
is a right expressly settled by, the dectiee and not a right arising 
*from the decree by yay of restitution.*^’*** 

Immoveable property shall be attached by an order prohibiting 
the judgment-debtor from transferring or charging the ^ property 
in any way and all persons from taking any benefit from such 
transfer or charge, The order shall be proclaimed at some place on, or 
adjacent to, such property by beat of drum or other custoiiiiiry 
mode and a copy of the 6rder shall be affixed on the property, in the 
Court-house and in the Collectorate oE the district tif the land pays 
revenue.*** The equity oE redemption of a mortgagor is immove- 
abie proj)crty.*** So is the life-interest taken by a Farsi widow 
under her husband’s will in the income of his immoveable pro- 
perty,*** 

If tho decree is sot aside or reversed, or if the decretal amount 
with all costs are. ])aid into^Oourt, or if the satisfaction of tlie decree 
is made through or certified to the (’ourt, or if by reason of the 
decree-holder’s default the Court is unal)le to proceed with tho 
execution and tho application is dismissed, the* attachment shall 
cease without an express ofdec or Motwithstanding the order that^ 
the property would remain under attachment ;**^ but if the appli- 
cation is subsequently restored on review, attachment revives.**® 
There is no substantial difference between an order striking off an 
application and one dismissing it for default.**’* But an order For 
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AUacbnienfc 
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rould be .sold or executed like money 
decrees ; see I). & L. v. Partab 

Singh 28 All. 771 ; Vaidhinadasamy v. 
Somasundrain 28 Mad. 173. 

120. 0. 21, r. 53 (O; C. i\ C. Act 
V of 1008; Gopal V, tloliariimil 16 Bom. 
522. 

121. Vasiuieva v. Narayana 21 Had. 

?>n. 

122. <). 21, r. 54 '0, V. C, Act V of 

ms. 

123. Parashrarn v, Goviii<l 21 Bom. 
226. . 

124. Nabha V. Dhunbaiji 23 6om. 1, 
12.5. i). 21, r.r. 55,57 C. P..C. Act V 

ot 1008 ; see Krislma Subudhi v. Janaki 
Ram 10 C. R. J. 21.S ; Patringa Koer 


V. Madhavanaiid JIam 16 C.W. N. 332 ; 14 
C. L. J. 476 ; Namuna Bibi v. Uoshan 
MU Cal. 182 ; 13 C. L. .1. ; 

S<jral»ji Cooverji v. Kaia UaghunatU 36 
Bom. 156. 

126. A’M'a pakhsh v. Kaniz Fatima 

34 All. 4^0; Mukhtar Ahmad v. Muq- 
arrab 34 All. 530, • 

127. Upendifti (Jhandra v. Sayd 7 
C. L. J. 301 ; Mandhyan iShcikiya v. 
Badram Daini 17 C. W. N. 204. Under 
S. 275 Act XIV of 1882 the effect of 
striking off of execution proceedings rlid 
not necessarily put an end to the attach- 
ment. It was a quc>«tion of fact and 
depended on the circuni*<tances of each 
caiie , see Pudd(»moiiee V. MuthooramM-h 
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attaclnucnt before judgioont subsists for llio benefit not only <'; 
the first npfdication but also of the aubsoqnont ^{jpplication.^"" 
When the suit is dismissed an attachment before judgment ‘cease^ 
and does not revive on the reversal of the judgment on appeal,^®® 

No stranger tb the action can obtain an order quashing Ih ' 
execution. To this rule an exception probably exists in favor oi 
})ersons who, though not parties to the action, must necessarily Ij. 
prejudiced l)y the enforcement of* the writ, such as, subseqiieMt pur- 
chasers, lien-holders and execution or attachment creditors.'^^^ If Ji 
claim to, or an objection to the attacliment of, property is made, 
it should be inve^stigated by the C'ourt, unless the claim or objectioii 
was disignedly or unnecessarily delayed and [KUiding the inve>tiga' 
tion the sale may bo stayed. This rule merely gives a claimant, 
not a party to the suit, a speedy and smnmury remedy but it does 
not de[)rive him of bis remeily by suit.^^^ 

Where the property is not sul)joctto execution, it is not necessary 
for the clainvint to make any claiiti during the course of the procavd 
ings taken for the sale of his lu'operty, for*wlicther he makes sueJi 
claim or not, airsolutely void and the purchaser may lx- 

successfully rcsistesi in any action which lie may bring f(.»r tlu' 
*pnrpose\)f recovering possession, or ot\ enforcing any other claim 
which he may choose to niak(‘d^^ Ibit iim ^iKlginent-dehtor, who 
might have raised objections prior to sal(‘ l>iit who has r(d‘ rained from 
doing so, lias no right after the sale has been c-irricd out to prebo 
an oljection that the property sold was not h^gally saleahkO^* If, 


12 R. L. 11. Ill ; 20 W. li. 13a 5 KiAum 
Ral V. Cluirat Sin^h 23 All. Ill ; Teary 
I Jill V. Chamli Cliaran 1 1 0. \y. N. 

103; 5 C. Ij. J. 80; Kani.uudiii v. 

Jawabir 32 1. A. 102; 27 All. 331; 
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V. (h'ija Kant 8 1. A. \23 ; 8 Cal. .01 ; 

II C. L. 'll. 113 ; Srinivasa v. Siini K iu 
17 Mad. ISO ; Mahomed Mo/iuirer v. 
Kishori Molnin 22 1. A. 120 ; 22 
A^al. 900 ; Haliz f. Abdullah 10 All. 133. 

128. Gane.sh Chandra V. Rainvari Tjiil 
IO C. W- N. 1007 : 10 C. Tj. J. 80. 

120. Sasiramn Kumaii v. MvhvvUin 
Khan 13 C. L. J. 213. 


130. Kreem inon Kxc(.;uti'..)n.s 7h, 

131. O. 21, r. f.S C. V. C. A^;t V .3 
1008. 

132. Suiidar Singh v. Obasi 18 All. 
•lU); Ki ishiMchupati v. Vikarania 18 
Mad. 13; Uaghuuatli v. Sarosh Kama 
23 Hvnii. 200 ; Kanhaya Ijiil v. National 
IVvMk oj, India 10 I, A. 5*.? ; 10 (?al. bO.S ; 
17 0. W. N. 511 ; 17.0. Ij. 3. 178. 

133! Kicemaii ov Void Judicial Salc"^ 
§ 35. 

131. Qopal (Oiandra v. Notobar IS 
C. W. N. 1020 ; Otnod v, Jas llara 20 
All. 012 ; Rasti Uaui v. FatLu 8 All. 
MO ; Kaiiu'hhaibar v, Reclm 7 All- 
Oil ; Raiidu rang v. Kri.dianji 28 Roii^ 
125 ; KhalilJ v. Ka.'Jn Mudd' 
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iuiWtn'cr, li<? was not aware oF (lie proeeialin^s in altaclimoiii aiel 
snle, Uie applftiiftioii to set fisido the sale would he entertahiedd^''' 

Where the |»ro[K'rtj'* is directed to he sold hi exocutiou of a 
uiortoag(^-deere(i thi^ rule does not n|)|)ly, as the ^property does not 
jftjidre to he att^iched in exoeulion of such a decree, for the ri^ht of 
Side, does not de[»end n[K)n the attachment l)ut is conferre(i. hy the 
ileeree its(dfd**'' An omission to,, take exception to the validity of 
ntlaehment, on the. oround that the property sonoht to he attached is 
not iransferahle at iln^ time wlum the jip|dicatioo ^Yas made For 
aitaehmeni hefofe.jndipnent, does not preclude an investioatioiMif the 
uhje<dions when an application is made for execiitioixif the decreed*^^ 
do prevcmt eonfusiun in the execution of flecre(?s when attach- 
uumt is made in exeeiition of decrees of more Courts than one, the 
(auirt of the hiu;h('st jt^raile, or \vh(*ru tluo’c is no difference in 
urade hetw(‘en such Courts, the Court under whose decree the 
|•^operly was lirst ailacduHl shall receive' or reali/ai sneli property 
and determine any ehiinv* lliereto or any ol>jeetion to the jitlaeh 
iiM'ut thereid‘d^^ Tlu^ course to i)o adopted^ l)y the (’ourU of higher 
grade in a ease wlu're the silo is made hy th(‘ lower Court is to 
jiccept till' sale anri send for th<^ sale jrroccods for (listrihutioiyimongst 
the decri'e-hoKlersd'^'^ • # • 


‘11 Civ). 415 ; 1 C. >\V. N. 557 ; M ijed 
lloiiiiHon V, Ivu^^liubur 27 Cal. 187. 

1^5. llurga Caiaran v. KaU l^iaHauna 
25 Cal. 727 ; a C. 'W. X, 5Si) ; Daul.il 
Sjjigli V, .lugal Ivi.slioro 22 All. 108. ^ 
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Coin, 515 ; VeukM*t,iiiaia;vainuiali v. 
liainiali 2 Mad. 108; Him ilaMui v. Khu 
,'liai 18 Boiu. 08 ; Ueid'lioit.s v. CoUa.'s 
M Cal. Gdl ; SauWvil Das v. nisiiiillili 
ill .\11. 480 ; Womd.i Ivhauum v. liij- 
:.l iUl 345.; 1 C. L. K. 205. 
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138. S. 53 (1) V, P. C. \v.t V (O’ 

1908; Turmuklal v. Kalyurida-H 19 IJoai. 
127 ; Hall u Ham v. Uaghubar 15 All. 
11; Ham Naruiii v. ; 

Hykaut Xath v. Uaj<?ndri> NuT aiu 12 (oil. 
333 . Compare the . WovkU • liai^ been 
tittacUod" inS. 285, Act XIV of 1882; 
Stvvvell V. Ajudhia 0 All. 255. Undca' 


S. 285 Act XIV of *1882 when a f^alo 
wa^: <‘lfccted by a Court of lovvor 
ill a cjHC wlu've it •nn'lit tohavybeeii 
olVc<;tcd by a ('ourl "f higher giadc 
the .-iidc according to Calriitla, Bombay 
and Mad'as dccUioi»« was not b»r that 
u a-ou uivalid ; Bykaiit Xhith v. Hajon- 
(ho Nnr.i n 12 Cal. 333 ; Ham Xaiain v. 

Mill 125 Cal, 43; U ipi Laoid v, Ka.si 

• _ 

muimis.^a 31 l.’al, 830 ; 5 I.. .). 130 ; 

Abdul Xarim v. 'riiak.ird-.H 22 Bom. 
SS ; biiii ;ic« or.liiig <0 iIh‘ Allalut.ad 
deri,si:.iis it was Vi>i<l as om* 

made without, jui'isdictlitu ; Cliir.tuji v. 
Jaw.diir 25 .\ii. 5-38 ; Har l*iMaad v. 
Jagaii Dal 27 All. .55', Durpali Bibi v. 
Hivm Hach Hal 31 All. 527. 

139. IS. 53 (2) C. P. V. Act V of 1908 ; 
Bykaiic Nath v. Kajemlr<» Nar liu 12 Cab 
333 ; Patel Naruiiji v. Harida« 18 Boiii. 
458. 
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COMPULSORY SALKS 


Lecture V. 

Claimant is 
to prove pos* 
aes^iou only. 


Release from 
attachment. 


The claimant or objector must show that at the date of attach, 
ment he had some interest in, or was possessed of, t,fee property. 
But he cannot ask the Court inquire into*' apy error or irregul;,.. 
rity of judgment or execution which is merely voidable and whu !i ” 
has not been quashed or set aside. It is open to an insolvent judg 
ment-dejjtor in a proceeding under the Provincial Insolvency Act III 
of 1907 to raise the question whether the property ordered to bo 
sold is or is not saleahle.^*^ 

The executioi^creditor not being bound by estoppels affecting 
the debtor, goods can be seized to which the lattei\would he precliul. 
ed from asserting any title and he can also in the event of litigation 
set up defences whrch the .execution-debtor could not raise. 
Similarly, when the property in the goods remains in the debtor, 
hut he is prevented by estoppel from asserting his right in them, 
the execution-creditor may nevertheless, as against a claimant, avail 
himself of his debtor’s title.^^® The claimant is not bound by tlie 
recital in ther decree.^** *' * 

( 

A mortgagee in possession of the inoftgaged property at the time 
of attachment can claim to have the attachment removed.^*® In 
the investigation, v^hich is a suiiumary one, tlie Court has to deter- 
"mine merely the question of possession ‘and it cannot go into the 
question of title with respect to the property attached.*^® The 
possession is n6t restricted to a mere tangible or physical possession 
but includes constructive possession or possession in law of debts 
and other intangible property.^*’ , 

Property at the time of attachment, not in the possession of the 
judgment-debtor, or some person in trust for him, or in the possession 
of the judgment-debtor, iiqt on his own account but on account of, 
or in trust for, some other person, shall be released from attach- 
ment**^® It is not necessary to show that the trust is one capable 


1 40. 0. 21 , r. 59 C.P.C, Act V, of 1908. 

141. Arrnaa Harclar v. Satkhira Joint 
Stock Co, 1 8 C. L. J. 564 . ,, 

142. Chase v. Goble (1841) 2 Man. 
& G. 930 ; but see Edwards v. English 
(1857) 20 L. J. Q. B. 193. 

143. Richardd v. Johnson (1859) 
28 L. J. Ex. 322. 

144. Sarba Sundju’i v, Harendra Lai 
12 C. L. J. 549. 

145. Kassiiuv v. Vithaldas 10 Bom. 


H. C. 100. 

Hf. «Monmohiney v. Radha Kri.sto 
29 Cal. 543; Hamid v. Bukhtear 14 Cal. 
617 ; Sheoraj v. Gojlal 18 Cal. 290. 

147. Ohidarnbara v. Raraasainy 27 
Mad. 67 ; see contra, Harilal v. Abhesang 
4 Bom. 323. 

148. 0, 21, r. 60 C. P, C. Act V of 
1908 ; Bhqgwaii v, Khetter Moni 1 
C. W. N, 617 ; Sabhapathi v. Narayanan 
saiai 25 Mad. 555 ; see also Bhaiji . v 
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oi enforcemoni bv But it* the property wa.% at the time 

atta,ohment**iii the possession oF the jmi^rmont-ilebior as his own 
property, or was in the {)ossessioii oF som<! other person in trust for him, 
jlie r’ourt shall disaHow the claimJ^' An order foi^the benefit of one 
(i( cree-holder does not enure for the benetit of other decree-holders, 
not made parties to the proceedings^®- If the property js* subject 
10 a mortgage or charge in Favor of some person not In possession, 
iho (Jourt may continue the attachment subject to such mortgage 
or charged®*^ 

An order allowing or disallowing a claim or an objectionMiiade 
j)V a party to the suit or proceeding, or his^ legal representatives 
( omes under S. 47 0. P. C. Act V of *1908 and is therefore a decree 
iiud is appealable ; hence a separate suit is barred.^®® So, also an 
order passed on an objection made by one represented by the judg- 
ment-debtor comes under S. 47 C. P. C. Act V of UK)8d®* But 
where the order is made against a tkird person it is not appealable ; 
his remedy is by a rogfth^,r suit.*®® If the judgment-debtor or 
his legal represenlative objects to the attucbment on the grouml 
that be holds it as^ a trustee on behalf of a thiril party, not a party 
to the suit, the* <^'der conies under 0. 21, r. 58 U. P. 0. Act V of 
1908.*®® An order under iO. 21, r*r. (50, 01, 02 (). P. 0. Act V of 1908 
made by a judge *011 the original side of the High Gou1;t of Calcutta, 


Lfjtcrk V 


Older appeal' 
aUlc ill certain 


AdiuInisfcrator-GePjfjral , of Boi«il>ay 23 
iJoiii. 41S , Velji V. Blianual 21 Horn. 2S7. 

119. W. 0. Mclm.o.sh V. Bidlm Bii'i.s;ui 
IOC. \V. N. 959. 

150. 0. 21, r. 01 C. V. C. Act V of 
i908 ; Hamid v. Bukhtear 14 Cal. 017. 

151. Niith v. Oiuesh 18 All. 
413. 

152. 0. 21, 1 *. 02 0. P. 0. ActV of 

1908. • • 

* 

153. Kajhansi v. M dubir 9 0. ij. J. 
358 ; Ham Naraiu v. Baudi Perdiad 31 
Cal. 737; Trimbak v, Godiida 19 Bom. 
328 ; Mijed V. liij^liubur 27 Cil. 187 ; 
Hahar v, Kashi 27 Cal.* 415 ; 4 0. W. N. 
557 ;SethChand V. I)urgal2 All. 313; 
Puuchaaun v. Rabia Bifn 17 tlal. 711 ; 
Kali Charaii v. Jew.it 28 All. 51 ; 
Veugapayyaa v. Kai impanakal 20 Mad. 


.501 ; Madlm.sudan v. Goviiid-t 27 Cal. 31 ; 
4 C. \\> N. 417. 

154. Mari iltil v. l*athrain 30 Mad. 
215 ; Kam il Kutti v. Ibrayi 24 Mad. 658. 

155 , * Al)dul V. Muhimuuul 4 ,All, 
190 ; nayaiamv. Go crdliaudas 28 Bom. 
45S. 

150. ituriick Chandra v. A.shuiosh 
39 Cal. 298 ; 10 C. W. N. 20; 14 C.L.J. 
42.5 (F.B.); Raiuaiiatliiiu ♦■v. Lcvvai 23 
M\'l. 195 ; Muilgeya v, Hayat Sal^d; 28 
Bom. 237 ; Budrudeeii v. Abdul Rahim 
31 Mad. 125; Bhajahari v. Ram Lai 0 
(’. N. 05 ; Maudalesw.ara v. Mah iiit 
Doasji 32 Mad. 129 ; Ram Krislma 
V. Padma Charan 6 C. W. N. 603 ; 
Amir Chiiid v. Nani Gopal 12 C. \V. 
N. 308, 



C’uMiail.SUKY* SALKS 




l.Ki'Tl'Kl- ,\, 


Declaratur} 

>?uit. 


Oiiiii^sion ft* 

t‘uu('lu(l(‘H Llu‘ 
pariicM, 


Miulras or Wonilmy is ji “ jutlgment ” and is a[)pealal)le midor clauN* 
15 of tlio Cliartord'*^ , 

Tlie parly, against whom (ni order is passed on investigation, 
may institute a sirt to ostahlisli his right to the* property in dispute, 
/.£^, the right to have it sold or releascnl it from attachment and not 
the right to the property its(dfd^^ There is no law prescribing 
the extent of the invostigationd^^ But it is only an order purpoi i- 
ing to deal with the claim on the merits and not dismissing it for 
defaidt is an order passed on investigation^®^ To^ decide whether 
a clabn is really one under 0. 21, r. 58 (I P. Act V of. UW8, tlm 
Court must look to .the substance of the claim and order and not 
merely to their form and langnaged®^ 

Unless M suit is brought within one yi^ar from the date of the 
order, the order is conclusive and the party against whom the order 
is made cannot assert the right denied to him by the orderd^*" The 
object of Art. 11 Sch. I Limitation Act I X of 1()()8 is to secure 
jirompt and speoily determination of the ijiiestions raised in execu- 


ir»7. 8iil)K;fp:it.hi V. Narayjinasaiiii 25 
Mav). 555. 

L5<s. (). 21, r. C. P. 0. Act^ V 
of U‘08 ; Moi'sliia Barayal v*. Klahi B(jx 
a (J. L. .1. 281 ; KecUr N.ith v. Rakliil 
Das 15 ('al. 0/4; Krialma Pras!\(l v. 
Be pin Beharl 21 Cal. 22S : Milclioll v. 
.Mathura Dasw 12 1. A. 150 ; 8 All. 0 ; 
Naravaiirav v. Ifcilkri.shna \ Bam. 520 ; 
(Janeah v. Kiushi Nath 20 All. 80 ; Bliag 
wan Das V. Baj Nath 21 All, 205. 

159. Sumamoyi v. Aahutosli 27 Cal. 
714*; UahimVaix v. Alulul KaOer 32 
Cal. 527 ; Sarat v. Tarini 24 Cal. 491 ; 
11 C. W. N. 487 ; Kunj v. Kaudh 0 
C. L. 2. 202; Aliman v. Dhakeshwar 
1 C. L. 2. 290. 

100. Sarala v. Karasjila 31 Mad. 5 ; 
.17 M. L. 2. 554 ; Koyyaim v. Do(Hy 
29 Mad. 225; 10 M. L. J. 12(5; 
2odoonaUi v. Iladhaiiifineo 7 \V. K. 250 ; 
,B. L. R. Sup. 012 ; Kamesjsur v, Kadir 
20 W. R. 292 J Ra.sih Beljari v, Gopinath 
U C. L. R. 352 ; 2ugobundhoov. Sachya 
10 \V. R, 22; Chandra Bhuaan v. Ram 
Kauth 12 Cal. 108 ; Bhikha v. Sakarlal 
5 Bom. 440 ; Pullumma v. Fradotjham 18 


Mad. 210 ; Mimisami v. Ai’uii udialii. IS 
Mail. 205 ; Shilwj,.) Narain v. M.udden 
Ally 7 Cai. 008 ; 9 C. fj. R. S; Sirdhii i 
Lil V. Ai^daka P(yrshad 15 .1. A. 122; 15 
Cal, 521 ; KImh Lil v. Him Lxthun 17 
(,!al. 2iV) ; Nemagauda v. Pamslia 22 
Bom. 0)0; S.irat v. T.irini 31 (.lil, 491 ; 
11 0. W. N. 487 ; Aiigan fixl v. Gud;u 
Mai 10 All. 479 ; MeerUdin v. IUhi.sa Bila 
2/ M id. 25 ; Vashvant v. Vithoha 12 
Bom. 231. 

101. Suniamayi v. Adiutodi 27 Cil. 
714; Bukshi v, Slioo Pergivsh 12 ('a!. 
453. 

102. 0. 21, r. 03 (.:. P. C. Act V <4 
1908 ; Art. 11 S(*h. I Limitation Act IX 
of 19(kS ; Nilo V. Rama 9 Bom. 25 , 
Bailur v. Lakslumyna 4 Mad. 202 ; 
Neniagfunl i v. Paresha 22 Bom. 010 ; 
Khub Lai v. It im Ij(K;hun 17 Cal. 2t)0 ; 
Suriiamoyi v. Ashutosh 27 Cal. 714; 
Koyyana v. Doewy 29 Mad. 225 ; 10 M. 
L. iL 120 ; llarishankar v. Naran 18 
Bom. 200 ; Rahimbux v. Alxlul Kailci 
32 Cal. 527 ; Rajaram v. Ragbubaiism#ii 
24 ("al, 503 ; Sanlhari Lai v. Ambika 
PershiuJ 151. A. 123 ; 15 Cal. 521. 
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sales and that objoet would ha frustrated, if a party, unsuccessful Li/tiirk V. 
oM account df lii^own laches or voliintury non-production of evidence, 
wore allowed to plead that* the order w^is a nullity, notvvithslaiulin^ 
fiyat the proce(3ding vvas contentious until the day of hearin^.'^^ 

As the object, of a claim is merely to obtain the removal of an iSuii uuiu'ws- 
aitachnient, it follows that when the decree in execution ot. which 
tlio property was attached, vvas sa[.is(ied within one year from tlic 
<jate of the order, asuitbion^ht by a claimant to recover posses- 
of the property is not barred by Art. 1 1 Sob. I Lijnitation 
Act IX of 1908.^®^ • Nor, is the claimant oblii^ed to brino u suit^^ for 
he may prevent the sale by paying the decretal amoiiift and then sue 
the judgment-debtor for money paid* under cfftnpnlsion of law /.c., 
under pressure of execuiion-proccedinosA^^ Thougli attaclimcnt 
of a person’s land gives him a cause of action on which he could have 
brought on action but did not, yet the sale of the same at a later 
date gives him a fresh cause of action on whicli he could sue wilhin 
jiix years from tlio date jolf sale utulor Art. 12l) iSoli. Ivljiiuiljitiou 
Act IX of lt)0S.‘8« 

If standing crops attached be sold pending the investigation, tin* 
claim does not beoom(‘ nugatory but* the successful clabn^ant is 
entitled to the price realized ift the sale* without deduction for liar- , 
vesting charges, as l8s.» (;!> and 70 I.d Act IX of 187;} do not a|.|.ly 
to such a casoA*'^ 

When a (juestion has boon tried the matter is jiidkaUi ?;nd 
cannot be reopened, merely because tin* assignee from the judgmeiif 
debtor has not been made a party.^^'^ But an order in favor of one 
dicree-helder does /lot enure for the benclit* of other decree-holders, 
not parties to the [U’oceedings.^®^ Iiiii a ♦^uit by tin* decree-holder 


1(>3. A liman v. Dhake.shwar 1 C. L,J. 

; Euohnu v, Martindell 19 All. 25‘1. 
11)1. Kriwhna y* tropin 31 Gil. 228 ; 
lliniliiuibliai v, KabiilAbliii 13 
V- ; Gopal VuvshotaiA v. Bai l>ivali, 18 
241 ; Uinosh •(AiuinUu' v. liaj 
‘''•Hub 8 Gal. 279 ; 10 G. L. 11. 20; 
Kafsliiiiatli V, Hainchaulra 7 Bom, 108; 
Morahia Baraval v. Klaht Bux 3 G. L. J. 

m.. 

U>5. Duliohand v. Ham *Kiislnu 
A. 93 ; 7 t^dl. 018 ; Kanh lya Bal 
V' Nalioual .Bank ot India lO 1. A. 


5(3;* 10 Gal. 598; 17 G. W. N. 5 H ; 17 

B. J. l7^^ ; Jugdeo V, Ji ij.i Singli 15 
Gal. (35(3 ; JiwvatHingji v. St.'c. t»f‘ Slate 
11 Bom. 299. 

1(3(3. Aiiant Mra/ai v. Narayana^a/iU 
3<3 Mad. 3S3. 

167. U:i.sik Cliandia v. .lilendia 
Kmnav 15 G. 1 j. A. 167, 

168. lJnic.sh (Jhandra v*. Madhu Smlan 
9 G. L. J. 356 ; JUm Kii |>al v. Bup 
Kuai’i II 1. A. 37 ; 6 All. 269. 

169. Jiigau Nath v. G uieaK 1.8 AH. 
U3 
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0OMrUT.gOiit .SAl.f)?: 


Lecture 


Kffect of 
aitachiijont. 


the ju(l|!:ment-<lehtor is not a necessary party.^^^ But in a suit ! v 
an unsuccessful claimant the jiidgment-dehtor is a nCc^CwSsary party.' i 
The claimant may in this suit also ask for any further or consr . 
(juential relief damages for wrongful seizure., but he is not bouu<r 
to do so.'^* 

ljnlV*!^s an order is passed against a person, he need not bring \n< 
.suit within one year from the <hi/e of the order. The judgmoni- 
debtor is not necessarily ‘*a party against whom an order is mado" 
so as to preclude him from instituting a .«uit against a successFnI 
claimant within the ordinary period of limitation applicable to tlu> 
suit to establish’ his title to the property releasod.'^^ As a rever- 
sioner has no right to sue for pos.sossion during the widow’s life- 
time, he is not debarred from suing for possession after one year 
from the date of the order ‘rejecting his claijn.'^* 

Tlie plaint in such a suit is chargeal)le with a court fee stamp et 
Ks. 10 under Art. 17 CL 1, Sch. II of the Court-Fees Act VII of 1870 
though the |)laintiff may claim consctiuenjial relief.'^^ Tlio burden 
of proofs*lios on the plaintiff as in other cases.^^^ The defendant 
can shew that the transfer to the claimant plaintiff was with inicMit 
to defraud him.^^® * 

i >' 

Attachment is taking property* in‘to the custody of law ; it 

4S ' * 

confers no title on the attaching creditor ‘ irt the property itseK, 
He merely acqtiircs a lien or right to have the property kept in 
ri/siodta lef/is n.m\ io make it available for 'the satisfaction of hi*^ 
decree by cutting off all subsequent as.stgninents apd transfers and 


170. Ohasi Ham v. Mangal Chand 

28 All. 41. 

171. Ghasi Ham v. Mangal* ^C'h^nd 
2<S All 41. 

172. Sadu bin v. Ram binlOBnm. 008 : 
Kissoniuoliun v, Harjiukh DAs 17 1. A. 
17 ; 17 Cal 436; Ambu v, %etlilamma 
14 Mad 23; Kristnain v. Pathma 

29 Mad 151. 

173. ItutneKsur v, Majcda 7 W. K. 
252 ; Monohur v. Troyluckho 4 
VV. H. 35 ; Hash Behari v. Gopinath 11 
C. L. R. 3.52 ; .IfKloonatli v. Hadhamonee 
B. L. R. Sup. 643 ; 7 W. R. (F.B ) 256 ; 
Kajarnm v. Kagbuban.sman 24 Cal 563. 

171 SbivapH V, Dod 11 Bimi. 114; 
Kf<Uv V. Ivakbal Has 15 Cul 6/4 ; 


Guruva v, Subbarayudu 13 Mad. 366; 
Moidi'n V. Kiiribr25 Mad. 721 ; Kmiuia 
sanii V. Som.tKundaram 30 Mad 335 ; 
Va<lapalli v, Droiiaitiaraju 31 Mad. 163. 

175. Tai V. Ija/lu 20 Bom. 80], 
Rajaram v. Rag}iuban.saman 24 I'd. 
,563 ; Mukhim v. Koondnri 2 1. A. 2)6 ; 
35 B* L. R. 228 ; 24 W. R. 75. 

\76. Dliondo V. Govirid 9 Born. 26 , 
Pliul Kurnari v. 'GhaimHhyani 35 I A, 
22; 35 Cal 202; 12 C. 4V. N. 16i>: 
7 C. T.. J. 36. 

177. Naunhii Jan v. Bhuri 30 -All 
321 . 

178. ♦ARlnl Kader v. All Mia b- 
C. W. N. 717. 
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v,\) iinliiwful int(?rl:<*rence with that rijrht constitutes an actionable liECTURK V. 
wrono, fcfi* order for sale after attachment on a money decree 
(‘roates a valid char^e#on the jiropej'ty.*^^ Thus, when a ve.stif)g 
order has been made by the Insolvent Debtor’s Court, the Official 
x\ssignee is, whether the attachment be one betoro judgment or in 
oxoc-ution of a decree made [irior to the vesting order, entitled to 
claim the attached property For the benefit of all life creditors 
inducing the attaching creditor of the insolvent, who stand on the 
same footing and can claim a rateable distribution of the assets oF 
ijjc insolvent in ‘the hands of the Official A.ssignoo.^^® An execution 
does not lose any lien by being subsequently suspended in its* o[»era- 
tion by a judicial stay, such as an jnjunction. As [>roperty und(‘r 
attachment is considered to he in the custody of the (’ourt an 
attachment is not dissolved on the death of cither party.*®^ 

When an attachment has been made, whether before or after ivivatcalic. 
judgment, any private transfers or delivery of the property attached 
or of any interest therein and any* payment to the jmlgmentHlehtor, * 
contrary to such attachnient, is void us against all claims enforce- 
able under the attachment including t?ie claims fof the rateable 
distribution of The object^ of this |>r(Ad.sion is to [)revont 

fraud on decree-holders and to, keep in tact the rights of ttie attach- 
ing creditor against^ tlie attached property.^®* The renewal or 
assignment of an existing obligation, a mortgage already exist- 
ing, [>ending the attachment, is not a transfer, nor does it pnyiidice 


179. Jogeiidra NaUi v. *]Vlonmotlia 
Xath 17 0. W. N. 80 ; 16 C. L. J. 565 ; 
JSoobul Chunder v. Russiok Lall 25 C il. 
202 ; Sasiivuiia Kumari v . Meherhan 
Khan 13 C. Ij. J. 243 ; Motilal v. Kara- 
huldin 24 I. A. 170 ; 25 Cal. 179; 1 
C.W. N. 693 ; Patringa Koev v. Madliava- 
naml Ram 16 C. W. N. 332 ; 14 C. L. J. 
476 ; Peacock v. Madan (lof)al^ 29 Cal. 
428 ; 6 0. \V. N, *577 ; Krialnasawiny v. 
Official ARHiguec «t Madras 26 Mad. 
673 ; Norton V. Yatc.s (1906) 1 K. P. 
112; Oolap Khan v. Bholaiiath 14 
C. 4V. N. 677 ; 120. L. .1. 585 ; 7 Ind. 
Oa.<. 487 ; Madho Punshad v. Mehrhaii 
171. A. 104 ; 18 Cal. 1.57 ; Zeiniiidar of 
• Karvetnag.ar v. Trustee of Tirumalai 
32 Mad. 420 ; 14 C. W. N. 677 ; Siuaj 


Ikinsi V. Slieo Pershad 61. A. 88 ; 5 (lal. 
148 ; 4 C. L. R, 226; Saukaralinga v. 
Kanda.'iami 30 Mad. 413. 

^ 180. Kristnasvviny v. OHicial Assignee 
of • Madras 26 Mail. 673 ; Peac^n-.k v. 
^adan Go|)al 29 Cal. 428 ; 6 C. W. N. 
577 ; ^adayappa v, Ponnaina 8 Mad. 
551 ; Shih Kristo v. Miller 10 Cal. 1.50 ; 
13 C. L. R. 133 ; Turner v. Pestonji 20 
Rom. 403, 

181. Peary Lai v. Chandi • Charan 
lie. W. N. 163; 5C. L.J. 80. 

182. S. 64, 0. 38, r. 5 C; P, 0. Act V 

of 1908. , 

183. Sbivliugappa V. ChanVwisappa 30 
Bom. 33? ; Dinohundhii v. Joginaya 20 I. 
A. 9 ; 29 Cal. 151 ; 6 C. W, N. 209. 
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COMrULSOIlY SALES 


liKCTdUK V. 


{’ourt may 

autliorize 

alienation. 


tlio riirlits of tlic attaching creditor.*®* But if the amount secured 
by the renewed mortgage or by the assignment exceeds th^ amount 
due on the mortgage at the date of attacljment, new security to 
that extent will be void.'®* Tlie transfer of an’ easement is a trans^ 
for of an interest ' in immoveable property.*®® The transferee is 
a representative of the judgment-debtor and is bound by the decrcjo 
so far as interest transferred is concerned.^®^ 

The attachment must be effectual .^®® A private transfer is not 
absolutely void but void only as against all claims enforceable under 
the attacliment the claims of the decree-holders w;ho have, before 
the reiilization of assets, made application to the Court for execution 
of their respective decyces.^®® If the decree being satisfied sul)S(s 
quent to the attachment, the attachment is withdrawn, or if in conse- 
quence of the decree-holders’ default in proceeding with the a[)pU~ 
cation, the application is dismissed, there ‘is no claim outstanding 
which is enforceable under the attachment.^®® A revival of execu- 
tion proceedings does not operate as a revival of the attachinont, 
so as to prejudice the rights of the strangers'A®^ 

A transi'er of immoveable property made with intent to delV'at 
or deday tlio creditors of the transferee being voidjible at the option 
of any peVson defeated or delayed, the luUacldng 'crc<iitor can im- 
pugn the transfer as fraudulent both as plmntift’ and as defendant 
without bringing a suit on behalf of the general body of creditors.^®' 
Where an order has been made for the sale of immoveable 
projiefty, other than a sale in enforcement of a mortgage or charge 


181. Ma}uuicva|>l«i v. Snnivii.'*;u4 MiiU. 

. . 

185.* OiiiobuiulKu v. Jof^maya *29 
1. A. 9 ; 29 Cal. m ; 6 C. W. N. 209. * 
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Cul. 889 ; 12 C. W. N. 909. 
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187. Gur Pra-sad v. KaJii 1^1 21 
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All. 20 ; MaUie\v.soii v. Golxir«llian 28 
Cal. 19:^'; 5 C. W. N. 051 ; Paramauanda 
V. Miiliabeer 20 Miwl. 378. 

188. Satya Charau v. Madhub 
Chundcr 0 C. W^ N. 093. 

189. Sorabji v. Goviud 16 Phmii. 91 ; 
sec the contrary view takeh iiinlcr Act 
XIV of 1882 ill Maiiohar v. Ham Autai 
25 All 131 ; Kunhi v. Makki 23 Mad 


478 ; Durga Churji v. Moumoldiii 15 
Cal, 771 , 

190 . Umesh Chundcr v, Raj Bullub 
8 Cal. 279 ; IOC. L. ll 20 ; Auund Lai 
V. JuUadlmr 14 Moo. .513 ; 10 11 . 1 .. U, 
134 ; 17 W.H, 313 ; Abdul Hishid v. 
Gappo Lai 20 All. 421 . 

191 . Patringa Koer* v. Madhavauaml 
Uaiii lie. Wl N. 332 i 14 C. L. , 1 . 470 . 

192 . Rajani Kutnar v. (lour Kisliore 

35 (Jal 1051 ; 12 C. \V. N. 701 ; Chidain' 
baraiu v. Sami Aiyar 30 Mad, 0 ; Narayaua 
I’atlar v. Viraraghavan 23 Mad. 184 ; 
Hakim Lal^ v. Moofshaliar 31 Cal. 999 ; 
nC. WliN. 889 . > 
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llie Courf; jnav,^on the application of the jiul^^ment-debtor, postpone 
tlio s;ile and grant a certificate to the judgment-debtor, authorizing 
him within a fixed period to raise the Jecretal aniouVit by mortgage, 
lease or private sa1(^ of the attached proi)erty, but*all monies payjiblo 
under such mortJVage, lease or sale shall be paid into Court which 
idiall not become absolute until confirmed by the Oourid^? Where 
|)( rinission to raise the decretal hmoiint has been granied by difi- 
erent (burts, each of wliicli passed a decree against ' the judgment- 
ilobtor, it is enough if the sale is confirmed by either of the courtsd®^ 

I hd though con fir me(l by the executing Court, the ^ transfer Is not 
v:di<l, if made l)y a guardian, unless confirmeil under (luardian and 
Wards Act VIII of 1890, 8. 29 by the Court by which the guardian 
was a|)pointedd^^ 

There can he no va*lid sale without an order or decri'e directing 
ihe sarnie When a Court has passed an order for sale of the pro- 
]<(‘rty attached and the payment H)£ the proceeds or, a sutHcient 
portion tljereof to the dbcrec-holder, the sale shall ordinarily he by 
public auetionJ^^ A sale of property other* than wbiel\ is directed 

be sold is nidi and void and no title to the property passes 
thereby. A nogotjable instr.unient or, a share in a Corporation may 
he S(dd through a brokei;.*®^ Where the ('ollector repr(‘sents to the 
Court that tlie public sale of the land or a share in tluvland attached, 
IS objectionable and that satisfaction of the decn^o may be made within 
M reasonable period by a temporary alienation of the land or sliare, 
the (Vnu'L may authorize 'the Collector to provide for such satisfac- 
tiond^^* But it is open to the decree-holder to show that the pro- 
posal of tlie Col lector is not feasible or practicahled^^ 

When the property is ordered to he sold by pulilic auction,* tlie 
Court sliall give notice to the decree-holder and the judgment-delitor 
and draw u|) a proclamation of sale in the •language of fcho Court, 
staling tlie time and place of sale and ^specifying as fairly and 
“accurately as , possible, amdng others everything material for a 
j>urchaser to kiu)vv in order to judge of the nature and value oT tlie 


Tji;oT{TriK V. 


Sale ill exe- 
cution sllilll 
be by |>iil >ru‘ 
auction. 


ertKlauiatuni, 


103. 0. 21, r. 83 P. C. Act t»f 
1008. 

104. Anauapa v. Bliimrao 19 Boui. 

539 . 

« 

^95, Dattarara v. (laiigaram 23 Bciii, 
287; Sarju V. District Judge of Beiiare.'j 
31 All 378. 


10(). O. 21, r. r. 61, 65 C. K. C. Act V 
of 1904. 

197. U. 21, r. 76 C. P. C. Act V of 
1008. 

108, S. 72 C. P. C. Act V of 1908. 
199. Huro Prosad v. Kali Prosad 9 
Cal. 290. 
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LKorrRK 


Value ' »f jiro* 
perlv. 


OOMPl'LSORV BARKS 


proppiiy'’.®^^’ The proclamation of sale is an invitation to other-; 
interested, to come and state their cdaims which/tt^preterred, aiv 
summarily investigated, “It is also a notice to the intending pur 
chaser and one of the documents from which an iKtending purchaser, 
presumably having no special means of knowledge,! may reasonably 
inf(‘r whn|, is being sold’’.*^^^ The object of the advertisement is tu 
give notoriety to the proposed sale, so that all persons may iindei' 
stand what it is that is to be sohl. No one will bid unless he can 
know for what he is bidding. The rights of the defendant in usi 
necessarily he sacrificed, unless the thing to be sold is made certain, 
l^eople may refuse to bid or, after successful bidding may claim more 
than the officer intended to *sell, or may have their purchases re* 
si rioted to less than what was intended to be sold.*^^ Omission t(» 
specify the extent of the property to be sold^^p or the revenue assesseil 
on or the incumbrances on is a material irregularity. So, is 
an incorrect entry in the sale proylamution, misleading the intending 
l)idders.*^**^ ' ‘ ^ ^ 

The Value of the property is not recpiired to bo slated in 
tlie sale ()roclamation,®^’ But whatever material fact is staled in 
the proolamaiion (“and the varue of the property^/is a very material 
‘fact’’) it shall be stated “as' fairly and aiicurately as possible/’ 
for the understatement of value may mislead bidders and prevent 
them from offering adequate prices at the sale or bidding at 
If any objection is taken to the* valuation the Oourt 


•200. 0. 21, r. 60 C. \\ C. Act V of 

im 

201. Alukiuonee v. Banee 4 ‘Cal. 677 ; 
a C. L. II, 473; Barhaimleo v, Ka.'jul 
Bamii 32 Cal. 691 ; 1 C. h. J. 360. * 

202. Freeman on Executions § 281.* 

203. Athappji v. llama l^nHhna 21 
Mad. 51 ; Arunachellam v. Arjmachellain 
la I. A. 171^; 12 Mad, 19; Madarash v. 
Palaniappa 23 Mad. 628. 

20*4, Olpberts v. Mahabir Pershad 
101. A. 2.5 ; 9 Cal. 656; Girdhari Singh 
V. Hurdeo Naraiu 3 I. A. 230 ; 26 W. R* 
44. 

205. Moti Ijaul v. Bliowani 6 C, W. N, 
836. 

206. Raj Rani v. Oonesh Prosad 37 
C'al. 407. 

207. Kashi v, Jamuna 31 Cal, 922. 


208- U. 21, r. 6« C. P. V. Act V cf 
1908 ; Saadatmand v. Phul Kuar 25 
I, A. 146; 20 ,A11. 412; 2 C. W. N. 
5,50 ; Patringa Koer v. Madhavanaud Ihvui 
16 C. W. N. 332 ; 14 C. L. ,1. 176; 
Ramessur v. Sham Kiissen 8 C. W. N. 
257 ; Oanga Prasad v, Raj Coomar -9) 
(tal. 617 ; Nando Kumar v. Gobiinl v 

Mohan 13 C. L. J. 3t2; Jadoouath v, 

« * 

Aswini Kumar 16 Q. L. J. 68 ; Siva-sami 
V. ftatnasami v. ‘43 Mad. 568 ; Iiachmi«» 
Pershad V. Oanga Pershad 15 C. W. N- 
713 ; Pran Singli v. Janardaii Sing*' 
14 C. L. J. 541 ; Basanta Kumaii v. 
Ram Kanai 13 Cf. L, J. 192 ; KabidanaO'i 
V. Pirthi Chand 16 C, W, N. 704 ; H 
{), L, J, 346; Dhanukdhari v. Mahijbi. 
Pershad 34 I. A. 164; 34 Cal. 709; 1/ 
C, W. N. 739. 
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makft an enquiry info the value of the property.*®^ The 
valuaiion t)f property is intended to prevent tlie sacrifice of 
{he jlidgment-debtor'^ property, and »iE an objection is taken to 
• (ho legality of the proceedings before the sale has taken place, the 
Court is to ensure compliance with the provisions of the Code 
iuid not to leave the parties to litigate about the legjility of 
ilie sale at a subsequent stage of^the proceedings.*^^^ ^Vbile the 
validity of judicial sales should not be allowed to be assailed on 
h ebnical groumJs, the purity of judicial proceedings in e\ecution 
sale should he {figured at least to a reasonalile extent, and where 
tlie sale resulted -in a price, altogether inadequate, sucli misstatement 
must be treated as a material irregularity in publishing and conduct- 
ing the sale.*’^ But if the judgment-debtor sulfers bis property lo 
1)0 sold without any objection to the valuaiion and acquiesces in such 
:i sale by failing to take any steps to vacate or set it aside or to 
prevent its confirmation, he is estopperl by acquiescence and cannot 
avoid the sale as against an hinocent purchaser, not a pArty to the 
suit.^i* 

The order disallowing the judgment-debtor s objoctibn tint the 
value is grossly iinderstated, is not*appealable.-^^ But ni^ appeal 
need not be preferred agains’t ftvery drder in an execution proceed-^ 
ing. The propriety o& jui interlocutory order may be challenged 
by an appeal against the final order^^^ 

Proclamation of sal‘e shall be made and published, as mv^rly 
as may be, in the manner prescribed for the attachment of property. 
It may also bf3 |)ublished in the local official Gazette or news- 
P'jper.sKi Omission to affi?c a copy of the j)roelamation,**« or to 
liave a drum beaten, is a matoriaHrregularity. When property 


201^. SaureiKira Mohan v. liurruk- 
C'lmud 12 C. W. N, 542 ; Sasirama 
Kimiari V. Meliei ban 18 C. L. J. 218. 

210. >Sjvsirania Kuuiari v. MelAjrl un 

KOau 18 C, L, J. 248.* i 

211. Pran Singh v*. Jananlaii Siiigli 
M L. J. 541 ; Basant Ruinari v. Ham 
Kauai 18 C. L. J. 192. 

212. Freeman on Kaecutioiis §281; 

Pran Singh v. .lauardaii Singh 14 C. L. 4, 
511. * 

2l 8. Oanga Prasad v. Raj Coomar 80 
P'at Cl 7 ;Sivrtgauuv, Subrahmaui 27 Mad. 


259 ; Deoici Nandan v. Bansi Singh 10 
C.W.N. 121 ; 14 C.LJ. 85 ; Sakhi Chaud 
V. Kulanaftd Singh 14 C. h. .1. (J07 ; 
Panc'h Duar v. Mani Haut 40 W. N. 
970. • . 

214. (8iandraV)ala V. Pralsulh 80 Oal. 
422 ; 9 C. L. J. 251, 

215. 0. 21, r. 07 (l)and (2) C. P. C. 

Act V of 1908. * 

210, Nana Kumar V. Gulam (,'lunider 
18 Cal. 422. 

217. Triiubaky.. Nana 10,Boni. 504. 
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COMPrLSOKY SALKS 


Lkc'ijprk Y. 


Time of Kale. 


is divided iido lo^s it sluill not Iw necessary to make a separafe 
|)roclamation foi’ each lot, unless the Court so directs, ctK nfiless proprr 
notice of the .‘'ale could not; otherwise he 

tJnless the property seized is subject to speedy and natnmp 
decay, or the expense of keeping it in cii.stody is likely to exceed iis 
value, no sate shall, wilhout the consent in writing of the judgnieni’^ 
debtor.s, \ake place until at least after 30 days in the case of. iin- 
inoveahle |»roperty and 15 days in the case of moveahle property 
tioin the date on wliich a copy of the proclamation has been affixed 
on tile Court-house of the Judge ordering the 

The oI)ject of the notice of the time and place cf sale is essential 
to give publicity to 4he salcy^ to encourage competition by inviting 
bidding and to prevent the sacrifice of property hy realizing tlio 
best, price. The noticc\ of the sale, being for the benefit of 
tlie judgment-delitors, may be waived. Ei.s creditors, how- 
ever, jirejudiced hy his waiver, may avoid or vacate the sal(\*^‘' 
A sale ought not to take place at ary other time than that 
hy the proclamation, nor at any tim'e prohibited by law. A sale 
made in violation of tliis rule, will be vacated or refused confirmation, 
if the irregularity is suggested in the Court at the pr()[>er time. 

^ A sale, held at a time on which under the law no sale can pro[)erly 

he made, is v^nd. A sale, held in a day dfilxjrent from that specified 

in the proclamation, is irregular and is in legal effect a sale held 

witj)ont proclamation and ought in all respects to l>e treated as 

such.*^^ Jf the proclamation of sale giyen, is (lefective in being 

for too short a time, it cannot be validated hy postponing it to n 

future day.*** « . ' , 

Sales made at an improper place, are voidable merely and ate 
• ^ ^ * 
valid, until set aside.*** A sale without first giving pro|)er 

notice would not he confirmed, if the defect were known to tlio 

(^onrt.*** 


218. 0. r. 67 (3) C\ P. C. Act V 
of 1908 ; see Dc Penlia v. Jallpoy 12 
Bom. 368 ; Bfisaiita Kuinari v. Ham 
Kanai 13 C. L. J. 192 ; Krislma Prosad 
V. Moti Chand 40 1. A. MO ; 40 Cal. 635 
17 C. W. N. 637 ; 17 C. L. J. 573. 

219. 0. 21, r. 68 P. C. Act V of 
1908. 

220. Freeman on Executiona § 286. 

221. Freeman on Executions $ 287 ; 


Tfsadduk RhsuI v. Ahm.'^d Hussain 
1. ^A. 176 ; 21 llal. 66 ; Kokil v. 

Edal Singli 37 Citl. 385 ; Kang H'd ''• 
Havaneshwar 38 1. A. 200; 39 
26; 16 C. AV. N. 1 ; 14 0. L. J. 334 ; 
Gangadharv. BJukari 16 C. AV. N. 227. 

222. Freeman on Executions § 288 ' 

223. • Freeman on F4xecution8 § 289. 

224. Freeman on Void Judicial 
§ 28. 
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I0.5 

To prevent the sacrifice oF the property the Court is invested with ti re V. 
a very lar^ discretion to adjourn the sale. In the exorcise oF this A^ljmmnnent 
discretion it may, and^ought, even against the protest of the decree- 
holder, adjourn the sale For want *of bidders or when tlie hid 
offered is grossly ihadequate ami its aceef»lanci» must result in a 
needless sacrifice oF the property A sale is not void, because the 
otficer failed to adjourn it, nor, on the ground tliat he h:uly Adjourned 
if. But if it is adjourned For \i larger period than seven days, a 
Fresh proclamation shall he matle, unless the jiidgmeut-dehtor waives 
jl 228 omission to issue a Fresh proclamation, or the non- 

specification of tile hour to which a sale is adjourned,*^** is a matei iai 
irregularity and must be ohjecte<l to before confirmation. 

Every sale shall be sto|q>ed, if before the lot is knock(‘d down the 
debt and costs arc tendered to the ofticer conducting tlie sale, or 
j>rooF is given that they have been panl into Court ordering the 
sale.**® A mortgagor jiidgmeut-dehfor is entitled on payment of 
the debt and costs to stoji die saUveven after a final deyree for sale 
lias been pji.ssod.*^'^ * , 

Whore the property, to which a clainli has b(^on preferred, or an suy nt Kxp- 
ol>jection has been made, has been advertised forisale, the Court inav * 

posti>one the salt?, pending the inyostigation of the clairn'or ol)jec- 

tioiK**^ The ("ourt to ^wliich a decree has been sent for executi<*n 

•• 

shall, upon sutHcient cause l»eing shown, stay the execution of sucli 
decree for a reasonal>le lime, to enable the judgmont-delffors to 
obtain an order ’to stay execution from the court which passeil the 
deerro or the ('ourt liaving appellate jurisdiction in respect of the 
decree or the execution thereoF.*^^ Even if there is no express 
statutory provision, the Court has an absolute and unfettered discre- 
tion as to the granting or refusing a stay and as to the terms •upon 
which it will grant, and will as a rule only grant it, if tlierc are 


22!^), Freeauan on Execuliona § 288. 
220. (), 21, r. 09 (2) C, I‘# C, Act 
V (.f 1908. * , 

227. Gftjmjniatl v. AkUir Jlusaiu 

31 1. A. 37 ; 29 All. 190 ; 11 C. W. N. 
393 ; tt il L. ,T. 138 ; {Jo[)eeii;ith v. 

Euchmeepul 3 Cal. , 542 ; 1 C. E. U. 
349. 

228. Surno Moyi v. DakUina Itajjjan 
•24 (:!al. 291 ; Bliikari v. Surja 


6 C, N. 48. 

229. U. 21, r. 09 (3) U I\ C. Act V 
of 1908. 

230. Bihijan v. Sachi 31 Cal. 803 ; 
8 C. \V. N. 084 ; Miuri Lai v. Mit hu Eal 
28 All. 28. 

231. U. 21, r. o8($)C. \\ C. Act V. 
of 1908. 

232. O. 21, r. 20 C. F. C. Act V of 
1908. 
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COMrCLSORV 


LKoniuK V. special circiim.stance8.*®3 Merely because the defendant is guiliv 

^ * of contempt on account of bis failure to carry out t)jif order of tb;. 

Court withiiv a specified time, does not disentitle him to obtain ai< 
order for stay of execution.^®* Where a suit brouglit by the judg 
ment-debtor is pending in any ( 'Ourt against the decree-holder, the 
Court may, on such terms, as to security or otherwise as it thinks fij, 
slay execiVion of the decree till the disposal of such suit/^^ Exocu 
tion of a decree passed by a Uevenue Oourt, pending in a Civil 
('oiirt, may he stayed by the Civil tJourt.^^® 

A\ liere the pro])erty to ho sold is a growing crop wliich from 
ils naUire admits^ of being stored hut has not yet been stored, tla^ 
sale shall not he held until the crop has been cut or gathered and 
is ready for storing.*^’ 

Where an order for the sale of immoveable pro[)erty, other 
than a sale in enforcement of a mortgage or charge on siicli propeidy; 
has been made the Court may propose the sale on such tei ins and 
for sucli periods as it thinks propef, to eivihle the judgment-debtor 
to raise the amount of the decree by mortgage, or lease, or 
private sale of such property or some part thereof or of any other 
immoveable property of the judgment-'ilehtor.^*^ , 

An appeal does not operate^ as a ost>iy of execution of a decree : 
hut the Court wljich jiassed an appealable lad'oro the af>peal 

is filed and the Apfiellate Court after the appcai has been tiled 
may, for sufficient cause, order stay of proceedings under a decree} 
or order for execution of a <lecree, against which or against an 
order made in execution of which decree, an appeal is pending, 
provided that the Court is satisfied (a) that substantial loss may 
result to the party applying for jjtay of execution, unless the order 
is made {h) that the application has been made witliout delay and 
(c) that security has been given by the applicant for the per- 
formance of such decree* or order as may nltimatcily he binding 

I 

m. A. G*v. Kmei-Hou (188!») 24 23.f. Xl. 21, r. 20 A^t V of U)0S. 

Q. B. 1<>. 5G, C. A ; Barker v, Ijaveiy 236. •' Jit Lai v. Karualeswan 16 0. L- 

(IS85) 11 Q. B. D. 766, C. A.; 51 J. 555 ; Ham Lochaii v, Newivx Prasad 

L. .1. q. B. 2U ; Nund KWioiW v. lUiu 0 C. L. J. 125. 

Golivm 40 Cal. O.'jO ; 18 C. L. J. 508 : 237. 0. 21, r. 75 G. 1’. C. Act V of 

Brij Cix)tnai'co V. lUiurkk Das 5 C W'. liK)8. * 

>’.781. 238. 0,21, r. 83 C. I'. C. -Vet V of 

231. Dliiuinaiml v. Krista Dajal 10 1008. * 

C. L, J.831. 
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upon him. Tim Court may make an ex /Kirle order for stay of 
, sfciition j’endi^g the hearing of the ajuilication.”® 

Whenever it is clawniM tliat a party, is entitletl Joan injunction 
'iit'cause of some wrong or irregularity, either in the issuing of 
urocess! or in sojne act done or threatened, the first encjuiry is 
wlicther he has some adequate remedy at law. If the answer ho 
in tlie affirmative no injunction cap properly issue in his*^behalt.®‘® 
Tlie Court acts in aid of the legal right so that the jiroperty may 
!)(' preserved in statu Mere inconvonience ami annoyance 

is not enough to hiduce the Court to take away from the successful 
party the* benefit’ of his decree. One of the circnuistances to bo 
taken into account is that if the a|/pcllant succeeds, Ipo wilt in all 
probability be unable to recover back from the res|»ondent the 
iunouut paid under the judgment or osaler appealed from, or will 
citlier lose the benefit of the appeal or otherwise suffer irreparalile 
mjary from the execution of the order, i e.,’ not that there must be 
110 physical possibility of nipTiiring the injury but that the remedy 
)iy damages is not such as will in effect, though not in specie, place 
flic parties in the position in which they formerly stood, or that the 
damages cannot . 1 ^ accurately ascerfained.*** “ The Court, ought 
not to interfere for the purpose of preventing a party from enforc- 
ing a legal claim without securing to it.self the means of putting 
him in the same [losition in the event of his turning out to be right, 
as if the (Jourt had hot interfered.” Nor, will the order, be 
made unless the application has been made without unreasonable 
di'lay, and security has been given and notice is given to the decree- 
holder.*‘* No security shall bo required 'from the Secretary of 
iStatc for India in Council, or where tUe irovernment has undertaken 
the defence of the suit for any' pnlilic officer, sued in respect 


2'«i. 0. 41, r.r. 5, 6, S C. P. C. Act 
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CUii’Y, Young (1879) 11 Ch. 1). 130; 


WiLon v.rehnixili (1879) 12 Ch. D. 151 ; 
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781; (laekwar v. (hin<lhi 30 I. A. 00 ; 
27 Born. 341 ; 7 O. W. N. 393. 

243. Per Lonl Cottcnliam, L. C., in 
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V. Kesho' Prasad 38 Oal. 751 ;.13C. J. 
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COMrirLSORV SAlK^? 


Lkctohk W 


Injufiction 
staying wilet 


of Mti acf fillegod to bo done by liim in Iii.s official enpaoity.^^ 
A sociirity bond exoonted by the judgment-dob tor ijjj^y 4)e enforc( -i 
in execution proceedings**® ^ ^ 

If, before the order of the Appellate (!ourt staying execulio:i* 
of a decree is communicated to the Court executing the decree, thn 
properly of the judgment-debtor is sold, the sfile is invalid, for tli(> 
order becomes operative the moment it is made and suspends the 
power of the lower Court to carry on further the execution-proceed- 

As a condition of granting the indulgence ^s/)Ught, which will 
have the effect of interfering for the time being .with the enforc(‘* 
merit of the decree, *the applicant, even it successful, should pay tli'> 
costs of the application.’^® But the rule is not always adhered 

The (\uirt may at aijy time cancel or vary the order.^®® An 
order relating to execution of a decree, includes an order relatin;,^ 
to the stay of execution' thereof.’®* An order rejecting an npplic;i* 
tion for st^ay of execution of a decree, is not “finaP’ within the 
meaning,or S. 101) (a) 0. P. C. Act V of^lOOS.’®’ Tlie High Court 
has power to stay execution, although the appeal has been admitted 
by special leave*' of His Majesty in (council and even before the 
. admission of the appeal.’®* « • • 

Whore thp property of any person Whpr than the judgment- 
debtor is being sold l»y mistake, arising from a ‘summary decision 
whjcdi is not final and conclusive but liable to be set aside !)V 
anotlier (Jourt, e. //., wliere a claim to attached property is disallowed 
by the executing Piuirt and the claimant brings a regular suit for 
esiablisliing bis claim ,to the attached property, the (Vuirt, even 
if it be of the lower gnjde ^tlian the (^ourt executing the decree. 
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248. ('huni La! v. Anaatram 25 Cal. 
893, 

•ilO. Buolick V. Garrick (1870) 39 
h J Ch. 661 ; A'l.iir v. Young (1879) 


11 Ch. 1). 136. 

‘^50. Amir Hayan v. Ahmad 9 All. 
36. 

251, Srinivan Prosall V, Kesho Pimid 
li ct L. .1. 480. , 

2,52. Srinivasa Prosad v. Ke«ho 
PropfuliaC. r., J.'681. 

253. Nityamani v. Madhu Sudan .‘>S 
I. A. 74; 38 Cal. 335 ; 13 C. L. 3. 
529 ; Va.sudevsf M^wh^Iiar. v. Shadagof»H 
Modeliar 4 C, L. J. 101, P. C. ; Nanda 
Kiahorc^v. Ram Clulam 40 Ol. 955. 
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grant; a toin{)orary injunction, staving the gale until the Lkctcke V. 

disposal o£*the^s^itit.«w 

Thv granting of a teinporary injunction is a matter of judicial 
► discretion. The Court interferes on the iissunifdion* that the party 
st aking its aid has the legal right which he ^asserts. He Is not 
leijnired to make out a clear legal title hut he must satisfy the 
Ooiirt that he has a fair question to raise as to the cxistfjAioo of the 
legal riglit which he sets up and tfmt, on the facts before it, tiiere 
is a j)robability that the plaintiff is entitled to relief.*'’* The Court 
will consider om which side, in the event of success, will lie the 
balance of inconvi^mience, if the injunction does noj issue and will 
uor restrain the sale, unless it will result in • injuries to the com- 
plainant, not susceptible to pecuniary estimation.**^ Sometimes 
property seized upon, is of such special and peculiar value to the 
owner that he could not by an action at law, recover damages 
which would he at all adequate to the injury sustained hy its 
conversion. This is the cas'ii with relics, heirlooms, inemontos and 
other property having little market value but estimable to the 
owner. Equity, because of the inadequacy of the legal remedy, 
will compel such, property to be restored to Its ownQr.**^ The 
unlawful ejecting of one frofti his home or lands is in contemplation 
of law an irreparable 

Wliere a sale^wliich is threatened to be made under execution 
will, if made, cloud the title of the true owner, he may ly ap|dica- 
tion to equity prevent thp sale from being made. Where a sah‘, 
if made, would create a title under which the purchaser in eje^ctment 
would recover against the true owner, nnle.ss the latter placed his own 
title in evidence or by some other, means established the invalidity 
of the purchaser’s title, then such sale is a cloud on the title ol* the 
true owner.**^ 

After the decree is passed, the Court ^passing the decree has no 
power to grant a furthey temporary injunction but the Court of 
appeal may graht such injunction.'®'* An ortler .granting or refusing 

254. O. a9, r. 1 C. P. C, Act V of 25t». Dohaity v. Allman (187b) 

1908 ; Brojendra v. Kuplall 12 Cal. App. Casj. 709 ; 8ubl>a v. Haji Bad^ha 
515 ; Amir Dulhin v. Administrator- 26 Mati. 168, ^ 

General 23 Cal. 351 ; chntni in re Chaado 257. Freeman on Executions §437. 

BUn 23 All. 311. 258. Freeman on Executions § 437 a. 

^ 255 rrestou v. Lucit (ISbf) 27 Cli. D. 259. Freeman ou Executions §438. 

497. 260. Uossaiu Monee v. Guru Fershad 



KOTl’KK . 


ICO COMPULSORY SALKS 

a temporary iiijunclion is open to appeal, even though it may havfi* 
been made with juris<liciion.*®^ • 

If the judgment-debtor has sold any papt of the property ^whicl) 
is subject to the lien of the writ or judgment, equity will protec, 
the alienee, if it ca'n do so without injustic(j to the creditor. Hence^ 
it will enjoin the latter from .s(dling the property pur(3hased by tli^ 
former, ui^til after he has sold all other property liable to salri 
under the writ. If the judgment-debtor has aliened ditferent parcels 
of land at different times, equity will compel the creditor to sell 
such parcels invers(dy to the order of their alienatipn. But equity 
will hot enjoin the execution-creditor, whereby ^so doing it will 
d(;stroy or imperil hi-s rights or prevent him from obtaining that 
satisfaction of his judgment to which he is both legally and equitably 
entitled.*®* 


11 OiL 110; in re Chamlo Bibi 20 201. 0. 43, r. 1 cl. (r.) C. P. 

All. 311; Mohecootldoon v. Ahmed 11 Act V of 1908; Abdul v. Gan path! 23 
W. R. 381. • ‘ Ma<l. .%17. 

262. 4u'e(Muan ou E.\ecutiona § 440. 



LECTURE VI. 

* Compulsory Sajes in execution of decree^ for money. 

, (Completion of Sate.) 

No officer or other person having any duty to perform iny connec- 
tion with the sale shall, cither directly or indirectlj-, hid for, acquire 
or attempt to acquire any interest in the property sold.^ 

Nor, shall the holder of a decree, without the express permission 
of the Court, bid ’for, or purchase by himself or through andther 
person the property sold.^ But assignee of a deqree under an oral 
agreement is not a holder of a decree.^ A decree-holder, however, 
obtaining leave to bid is in the same position as any other purchaser. ^ 
lie is not bound to prof fee any inforination*regarding the nature of 
llie property sold, nor to disclose all the cii’eumstiinces within his 
knowledge bearing on. the question of expediency of his being 
allowed to bid. But if the .information be invited from him, or if 
ho professes to give it to the (/ourt with a view to guide its discre- 
tion and obtain its approval of the proposed s«le, he is then 
bound to lay before it all tljc material informations ho possesses 
on that particular subject. It docs not, however, follow that 
because information on* some material point or pointsMs offered or 
is given by a purchaser on request from the Court, it must therefore 
be given on all otl]ors, as to whicli it is neither offered nor requesffed 
and concerning which tliort^ is no implied representation, positive or 
negative, direct or indirect, in what is actually stated.*^ But if the 
sanction was obtained by misreprosenl.atidn, or by withholding 
material information, or if the information obtained is misleading, 
tlie Court will treat such misrepresentation or withholding as fraud. 
The condition in the English practice on ^ the necessity of great 
eaution in granting bvive to l)id, is drawn partJy from eases in which 

1. 0. 21, r. 73 P. a Act V Sf Porter StJ Cal. 226; 13 C.V. N. 18; 

3^08. ^ • 9 C. L. J. 244;’ Mahalnr Pershact v. 

2. 0. 21, r. 72 C. C. Act V of Macuaghteii 1(5 1. A. 107; 1(5 (Jal. ()vS2 ; 

3908. Gunga Parsliad V. Jawahir Singh 19 Oal. 

3. Dakflhina Mohan v. Basumati 4 4 ; Daknhina Molian v. Pgisutnati 4 

C. W. N. 474. • W. N. 474. 

4- Mahomed Meora Uavuthar V. Sav- 5. Coaks v. Boswell (188(5) 11 App. 

vasi Vijaya 27 I. A. 17 ; 23 Mad. 227 ; Cas. 232 ; 55 L. J. Ch. 761. 

4 W. N. 228; Satiah Chandra v, 


Purchasers at 
exe!^utioii 
sales : 

i. Officers. 

ii. Decree- 
holder. 


Leave to hid 
]mts an end 
to disability. 
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COMPULSiOTiV 


Le( IIIKK VI. 


c 


Purely se 
withemt leave 
I’cnders the 
sale voidable 


the iip|)lieant is a fnisteo or solicitor for the debtor, and'it is appli- 
cable to a system under which the decree-holder has, 11^10 tjondoct ot 

the sale ; bat in India, th^ Civil Frocediire Code throws •on tl)o 

% 

Court the whole responsibility of conducting the sale.® The puritv* 
of judicial sales, however, shouKl be secured to a reasonable exteui 
and the^decroe-holder should not be allowed to employ a benanuliu' 
to create Vhe impression that there was a contested sale to a stranger,^' 
for it is intolerable that a decree-holder should be permitted, through 
the machinery of the Court, to secure for himself, perhaps at a grossly 
inadequate price, the property of the judgment-debtor.® Nor, should 
he be allowed to purchase the property in the name of another person, 
for a price lower than that for which leave to bid was given.® The 
conduct of the decree-holder in offering bids through a benamdar, 
considerably in excess of the value he deliberately stated in iht^ 
proclamation, is calculated to mislead and is consequently fraudulent, 
for if the stranger-bidders had been aware that the other bids were 
offered, nob by a stranger to the property but by the decree-holder 
himself, they might have been encouraged to offer higher bids, us 
tliey might naturally assume that the decree-holder knew the value 
of the property 'and as ho did not offer a higher bid, the property 
^ would not be worth much moved® An order refusing to give a 
decree-holder lerive to bid is not appealabte.^^ 

Where d decree-holder purchases by himself or through another 
person without [)ermission of the Court, the purchase is not ipso 
facto void but the Court on the application of the judgment- 
debtor or any other person whose interests are affected by the sale, 
set aside the sale.'* The Court should take into consideration whether 
the property has been sold at^ an adequate or inadequate price or 
substantial injury lias resulted from it.'® If there were circums- 
tances tending to show that sufficient notice of the sale was not 


tl. Mahoined Meera lia uthar v. Sav- 
vasi Vijaya 27 I. A. 17 ; 2§ Mad. 227 ; 

4 C. W. N*22S. 

Pran Singh v. Janardan Singh 
14 C. L. J. 541. 

8. Patringa Koer v. Madhavanand 
Kara 16 0. %. N. 332 ; M C. L. J. 476. 
e. Sarat Kuniari v. Niinai Chai'an 

5 0. W. N. 265. 

10. Nanda Kumar v. Gobinda Mohan 
13 C. L, J. 312. 


11. Jodoonath v, Brojo Mohuu 13 
Cal. 174; Ko Tho ‘riuyin v. Ma Huin 
Js 1. A. 126 ; 38 Gal. 717 ; 14 C. L J. 

12. 0. 21 /r. 72 (3) C. P. C. Act V 
of 1908. 

13. Chintamanrav v. Vithabai H 
Bom. 688 ; Mathura v, Nathuni 1 1 Cal. 
731 ; Thatlm v. Kondu 32 Mad. 242 : 
Rukliiuee BuUubh v. Brojonath 6 C 
308. 



IN EXECUTION OF BECKEKS FQU MONEY. 


163 


^yiven, or that anything was done to prevent intending purchasers Li:< iuki: VI. 
IVom attending^the sale, then in the event of the decree-holder’s 
purchasing and specially, if the purchase was for a decidedly inade- 
.(juate sum, there might 1)6 sufficient reason in the interest of sound 
|uiblic policy for presuming a collusion and permitiring this presuiiied 
to vitiate the sale.^^ 

The sale must be set aside by an application and a scpjrfitc suit 
for tbe purpose is barred.^® The •written statement filed by the 
judgment-debtor in a suit by the decree- holder purchaser to recover 
possession against him and his transferee may be treated as an 
application to set aside the sale.^* An application to set aside a sale 
on the ground of purchase by the decree-holder without the per- 
mission of the the Court falls under Art. 181 Sch. I Limitation 
Act IX of 1903.^7 An order sotting aside or refusing to set aside 
a sale is appealable.^® • 

AVhcre the property sold is a share of iin4ivided property, move- Co-owner. 

able or iinmovoable, and two or more persons of whom one is a 

• • 

co-owner respectively bid^tl^e same sum, the bid shall be deemed to 
1)0 the bid of the co-owner.^® But title to a* share in atf 'undividod 
immoveable propC3rty, defeasible at the date of Si>Je, is not sufficient 
to support a cluiwi for pre-emption.^® ^ * • 

The ugrioultiiral prodijjpe may be sold on or near the land oif MaUeofaalp :■ 
wlueli the crop has grown, at or near the threshing Uo(Ar, or place for aKricultuial 
treading out grain, or the like, or fodder stock, or the nearest place 
of public resort. . If a tair [U’ice is not offered and if the judgnlent- 
debtor applies, the sale* m ly be postponed till the nf3xt day or the 
market day when it shall be com[)leted whatever price may be 
offered,*^ Where ’the crop from its nature admits of being stored, 
the sale shall not be held until the crop, has been cut or gathered 
and is ready for storing ; but where it does not admit of being 
stored it may be sold before it is cut and gathered.** But the 


14. Freeman* on Void Judicial JSales 
§^ 12 . . • • 

15. S. 47 C. P. C. Act V of iS08 ; 
Genu V. Sakharain 22 Bom. 271 ; Durga 
V. Biilwant 23 All. 478 ; Viraraghava 
V. Venkata 16 Mad. 287. 

16. Thathu v. Koiidu 32 Mad. 242 ; 
Halum J., dis.senting. 

17. (Uiinlamaurav v. VfthaUii 11 
Bom. 588, 


18. ()• 13, r. 1 (j) C. P. C. Act V 
of 1908. 

19. 0. 21 ^r. 77 (3), 88 C.*P. C. 
Act V of 1908. 

20. Abdul Ghafur v. Gliulam Husain 
35 All. 296. 

21. 0. 21, r. 74 C. l\ C. Act V of 
1908. 

22. 0. 21, 1-. 75 V. V. 0. Act \' of 1908. 
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Lectcrk VI. 


ii. Sale of 
iiegotuible 
instrument, 

iii. Sale of 
immoveable « 
proixirty. 


Payment of 

purchase- 

money, 

4" 


Court may order the sale of any moveable property, being the subject 
matter of a suit or attached before judgment, which^ is ^subject to 
speedy and natural decay, or which for any other just and sufficient; 
ctiuse, it may be ‘desirable to fiave sold at once.** 

A negotiable instrument or a share in a Corporation may be 
sold through a broker.*^ 

Sale*o| immoveable property may be ordered by any Court other 
than a Court of Small Causes.®^ ‘The sale of properties in contravene 
tion of the terms of the decree wirudi directed these properties to be 
sold after certain other properties is a material irrggularity.** But 
the judgment-debtor has no absolute right to direct the order of sale 
of the different parpels of land. As soon however as the decree 
is fully satisfied, the oflicer has no further warrant for proceeding 
and a sale of any parcel made after the amount he is authorised to 
collect has been realised, is 'probably void arid is certainly voidable 
at the instance of the iiyured party. Where several distinct parcels 
of land are to be sold, each ought *to be offered and sold separately, 
unless it is clear that the union of two or fnore will augment, rather 
than decrease, tlie aggregate |)rocoeds of the sale If one of the 
parcels sold is not subject to sale, tlie sale is^^ void to all the 
j)arcels.2‘'' ' c . » ' ' 

• In the case of moveable property unlesw the purcinse is mad(» 
by the decred-holder, the price of each lot shall be paid at the time 
of sale, or as soon after as the officer conducting th(», sale directs 
and 'in default of payment, the property shall forthwith be resold,^® 
In the case of immoveable property, the purchaser other than the 
decree-holder, unless permission to hid was granted on condition 
that no set-off should be allowed, shall immediately make u deposit 
of 26 p. c. of the amount of tlie purchase-money and in default the 
property shall forthwith be resold.*'^ Failure to make a deposit of 

25 p. c. is a material irregularity.®^ A fresh proclamation is not 

23. 0. 39, r. 6 C. P. 0. Act t of 1908. V of 1908. ‘ ~ 

24. 0. 2irr. 7«C. P.^ C. Act V of 2^. 'o. 21, r. r. 78, 84 C. P.C. Act 

1908. ♦ V of *1908 ; see Hasiarimal v. Naindcv 

25. 0. 21, r.' 82 C. P. C. Act V of 32 Pom. 379, 

1908. 30. Bhimv. Sarwan 16 Cal. 33; Van- 

26. Manasaratn v. Nagendraimth 16 kata v. Sama 14 Ma<l. 227 ; Ahina<l Baksh 

L. J. r)r)7. V. Lalta Pra8a<l 28 All. 238 ; but sec 

27. Frcciuaii ou Void Judicial Sales Intizam v. N»rain 5 All. 316; Amir 

^•19, liegum \\ Bank of U;*pcr India 30 AU. 

2S, 0. 21. r. r. 72. 77 (1) C. P. C. Act 273. 
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necessary for the resale.®^ When property is resold on the decree- LErnruK VI. 
Iiolder’s (hfaijt to pay the poundage-fee, the deficiency is caused by * 
die pilrchaser’s default-®^* The full aingunt of purchase-money shall 
► be paid into Court before the Court closes on the 15th day from the 
sale, or if that be a holiday, on the next office day.®® The purchaser 
is bound to see that the money reaches the Court in time ; the post 
office is not the agent of the (Jourt.®* If a bid is made and accepted 
iii the life-time of a bidder, it is not annulled or withdrawn by his 
subsequent death.®® 

In default of» payment, the deposit matj be forfeited and the 
property Mihail lie resold after the issue of a fresh* proclamation.®® 

But it is not obligatory upon the Court to f(/rfeit the deposit in 
every case when it may cause hardship.®^ The defaulting purchaser 
is also liable for any deficiency of price oij a resale at the instance 
of the decree-holder or judgment-debtor.®^ But any substantial 
difference in the description of the property at* the sale and resale may 
relieve him from liability k) pay the deficiency of ffrice.®^ But 
decree-holder however is not 'bound to have the same property resold ; 
lie may proceed against any other property of the jiidgihent-debtor, 
leaving the latter to his remedy again^^t the defaulting purcha^scr.^® 

But the purchaser cannot*be*compolled to make payment if the. 
proceedings are so dofeefive in any respect that they.caniiot divest 
the title of the judgment-debtor. Every purchaser lias a right to 
suppose that by his purchase he will obtain the title of the defen- 
dant in execution.* The promise to convey this title is the consider- 
ation upon which his bid is made. IE the judgment or order of 
sale is void, or if frpin any cause he cannot be invested with the 

title of the judgment-debtor then his .bid* is without consideration 

• • 

and cannot be enforced. 


31. Vallabhaii v, Pangunni 12 Mad. 
451. 

32. MaUhu SuSian v. Puma ChanUra 

9C.L. J. 115. , ’ * 

33. 0. 21, r. 85 C. P. C. Acl V 

of 1908 ; Sambasiva v. VydiiiaUasiuni 
‘^5 535 ; Motiram v. Bhivraj 20 

Pom. 745. 

34. Ramchandra v.*Belya 22 Boin, 
415. 

35. Freeman on Executions | 203, 


36. 0. 21, r, r. 86, 87 C. P. C. Act V 
of 1908. 

37. The word “slvall” in S. 308 

* 

Act XIV of 1882 has lx?en chaiigeil into 
‘‘ ni\y if the (>>ui b thinks fit.” * Bee 
Saint»a.siva v. Vydinadsmmi 25 Mad. 
535. 

38. 0. 21, r. 71 C. B. 0. Act V of 
1908. 

39. Eaijnath v. Moheep 16 Cal. 535. 

40. Gour Clmiider v. Clnmdcr 
Coomar 8 Cal. 291 ; 10 (\ L, K, 236. 
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icr 


Lecture VI. 

Sale of move- 
ables not set 
aside. 


Sale of im- 
moveable pi'O 
perty set 
aside. 

Payment. 


No irregularities in publishing or conducting the sale of move- 
ables shall vitiate the sale. Neither the circumstance * that the 
execution was fraudulent against the debtor's creditors, nor that the 
judgment under which it proceeds was reversed, nor that the execu- 
tion was carried out, does not at all prejudice the purchaser’s title.*' 
But any, person sustaining any injury may sue for compensation au/j 
if tlie pdrchaser himself ho guilty, for the recovery of specific 
property or compensation in default.^^ 

Any person either owning or holding an interest acquired before 
sale in the immoveable property sold in execution, of a decree, pro- 
vided he is not ‘himself simultaneously prosecuting an af)plication 
for setting aside the sftle on the ground of a material irregularity 
or fraud in publishing or conducting it, may apply within 30 days 
from the date of sale to liave the sale set aside on his depositing in 
(^oiirt (a) 5 p. c. of the purchase- money and (h) the amount specified 
in the proclamation of sale less an^y amount since received, if any, 
by the decree-holder.'** A formal application is not necessary.** 
But au application can not be made “for setting aside the Side of 
one of several plots sold separately.**' The application cannot 
impugn, the sale on the grofiiid of irregularity^ in publishing and 
conducting the sale.*® Though'the applicant can not simnltaneously 
carry on applications under 0. 21 r.r. 89 ixfid <90 G. P. C. Act V oF 
1908,*’' the application under r. 90, may proceed after the applica- 
tionf. under r. 89 has been dismissed.** But the application, though 
purporting to be made under r. 90, may not really he one under 
it but under S. 47.**'^ 

Any person owning -or liohiing a subsisting, interest, whether 
acq\iired before or after attachment and whether affected by the 
sale or not, can apply.®® ^iit a more contract for the sale oF 


41. Emmett V- Thorn (18K3) 1 M. <& 
S. 425 ; Percival v. Stamp (1853) 23^ L. 
J. Ex. 25. , 

42. 0. 21, r. 78 C. V. f. Act V of 1998. 

43. * 0. 21, r. 89 C. P. C. Act V of 
1908 ; Art. 166 Sch. 1 Jjimitatioii Act 
IX of 1908 ; see .also Ashruf AU v. IS el 
Lai 23 Cal. 682 ; compare S. 174 B. T. 
Act VIII of 1885, 

44. Abdool Latif v. Jadub Cliandra 
25 Cal. 216. 

45. Kripa Nath v. Ram Lakshini 1 


C, W. N. 703. 

46. Phul Chaiid v. Nursiugh 28 Cal, 
73. 

• % 

47. Rajciidra N^ktll v. NilraUn 23 
Cal.*i[)5S; SiUl Rai v. Nanda Lai 13 C. 
W. N. 591 ; 11 C. L. J. 202. 

48. Basiruddiii v. Faimulla 17 C. IV. 
N. 476. 

49. Harihpr kauta v. Rama Pandu 
33 Bom. 698. 

,50. Ramckaiidra v. Rakhmabai 2^ 
Bom. 450 J Mulcliaiid v. Qovind 30 Boui 
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iinmovoaWe property does not of itself cix^atc rt/i/y it in LEoruRh: Vf. 

iuvoiir of *thoj[wsou agreeing to piiroliase it.®^ Nor, can a person • 
ricquiring title to property long before the sale and executi n proceed- 
• iiigs apply.®^ Nor, can a person acquiring an intero'st after the sale 
;ip{>ly.®® But the judgment-debtor, where he has i^old the property to 
another after the sale, can apply.®* A cosharer,®® a mortgagee,®® 

Hie benamdar of a person whose propcu’ty is sold,®^ a ^purchaser 
from the judgment-debtor prior to attachment,®^ an undertenant®® 
of the purchaser of a non-transforable holding, though not recognized 
l»y the landlord, f can apply. 

The deposit pf 5 p.c. is intended as a solatium to the purdhaser, 
including the decree-holder purchaser,^ for his t>;oul)le and disappoint- 
ment for the loss of what was perhaps a good bargain.®* The de- 
posit must bo unconditional, and payable to the decree-holder at 
once A deposit of G'ovornment Security is not a good deposit.®® 

Nor, is it a good deposit which Is to he retained till the dis[)0sal 
of an application for setting aside tin ex parte decree.®* , 


rtTo ; Erode v. Putluodeth 20 Mad. 3o5 ; 
Rasi Poddar v. Ham Krwhna 1 0. W. N. 
Pin ; Btiburatn v. Ratii Sahai 8 (X L. J. 
305 ; Kunja v. Hhoopendra 1 2 C. ^W. 

151 ; .soo Maganlal v. Doahi 20^30111. 631 
decided under Act of l882. 

51. S. 54 T. P. Act TV of 1882; 
Mahadeo v. Vasudev 23 Bern. 181 ; Hor- 
iiianji V, Keshav 18 P>om. 13 ; Sahha- 
pathi V. Narayanasami 25 Mad. 555. 

52. Mathura Koer v, Bangsidhari 16 
C. W. N. 904; 15 C. L. J. 83. 

53. See contra under Act XIV of 
1882 in Hazoari Ram v. Btvdri Ram 1 C. 
W. N. 279 ; Appaya v. Kunhati 30 Mad. 
iil4 ; Mauicka v. Raja Gopala 30 
Mad. 507. 

54. Ishar Das v. Asaf Ram 34 186. 

55. Tuhi Ram* v. Izzat AH 30 All. 
192 ; Abdul v. Matiyar 30 Cal. 425, 

56. Paresh Nath v. Nabogopal 29 
Cal. 1 ; 5 0. W. N. 821 ; Srinivasa v. 
Ayyathorai 21 Mad. ^416; contra Mallh 
karjunadu v. Liiiga Muni 20 Mad. 332. 

57. Basi Poddar v, Ram^ Krishna 1 
W. N. 135 ; Paresh Nath v. Nabo- 

gopal 29 Cai. 1 ; 6 C. W. N, 821. 


58. Aahkoya Dassi v. Pud mo Lochun 

22 Cal. 802 ; Benodini v.*Peary Mohan 8 
0. W. N. 55 ; l^tiuja Behayi v. Sambhu 
(ihandra 8 C. W. N. 232 ; Dinar AH v. 
Basiriiddin 7 C. L. J. 282. • 

59. Chandra Kufnar v. Kaniini 
Kumar 11 C. \V. N. 712 ; Narain Man- 
dal V. Sourindra Mohan 32 OhI. 107 ; 
contra Abed Mollali v. Diljan Mollah 29 
Cal. 459. 

60. Gaiigadhar v. Midnapore Zemin- 
dari C<». 16 C. L. J. 141 ; Brahamdeo 
y. Ra/ndown 16 C. L. J. 139 ; Dayanioyi 
V. Ananda Mohan 18 C. W. N. 971.* 

61. Tirumal v. Dastaghiri 22 Mad. 
286 ; Chumii Charan v. Ranke Behari 26 
Cal. 449 ; 3 C. W. N. 283; ilaghubar 
Dayal v. Jadu Nandan 15 C. L. J. 89. 

62. Sliakott V. Jotindra Mohon 1 
C. \V. N. 132 ; Hanooman v. Luchman 
8 C. W. N. 355 ; M.ithura Koer v. 
Bangsidliari 16 C. \V. N. 904 ; 15 C. 
L. J, 83. 

63. lUhira Baksli x. Nando Lai 14 
Cal. 821. 

64. Hanooman v. Luchman 8 C. \V. 
N. 355. 



ic% 


COMPni,SOUY SALKS 


LKnimK VI. A deposit into Court of the amount of the sale proceeds and 
"" • not what is specified in the proclamation less the aniomit since paid 

to the decree-holder is not enough.®® A mistake on the part of an 
officer of the Coutt in calculating the amount is not a sufficient 
plea, unless the o’iificer was charged by the Court to make the 

4 

calcnlatioji and to intrm the parties as to the amount to he 
deposited. 

The right o£ redemption o£ property from execution-sales is 
tatutory for tlie benefit of persons having lien against the property 
acquired from the judgment-debtor but existing in ^ siihordination to 
the execution-sajcs. The satute creates the rights presctibes the 
time and method of its exercise ^nd designates the persons entitled 
to exercise it. A person seeking to redeem must therefore comply 
with the statute. Both the auction purchaser and the decree-holder 
must he made parties to the application.®’' 

The application must* bo made within 30 days from the date of 
sale, 1 .^., when the property is put up for sale and knocked down to 
the highest bidder.®® The Court cannot extend the time without 
tho consent of the decree-holder, unless the party has been prevented 
from making the deposit by reason of the action of the Court«» 
Of course if the Court is closed on cr before the last day of the 
period, the money may be paid on the first^ay tho Court reopens.’"'^ 
Time does not run if tho final bid remains for a 'time unaccepted 
by the sale officer.’^ If before confirmation but. after 30 days from 
the sale, an application is made alleging fraud thert the application 

Of), Trimbak v. Uamchaiulra 23 Bom. 396; but see Surendra Mohini v. Amaresb 

723. ^ Chandra 39 Cal. 687 ; 16 C. W. N. 570. 

66. Chundi Charan v. Banke Behan' 68. 0. 21, r. 92 C. P. C. Act V of 

26CV.. 449; 3 C. W, N. 283, distkig-* 1908 ; Chowdhry Kesri v. Giani Roy 

uishing Makljool v. Bazle Sabhan 2.5 CaK 29 Cal. 626 ; 6 C. W. N. 776. 

609; TTgrah Lall v. Uadha Pei shad 18 69. Sharifau Habibuddin 15 C.W.N 

Cal 2.55 ; Abdul v. Jadub Chandra 685 ; 13 C L. J. 535 ; Mahomad Akbar 
25 Cal. 216; Fakir v. Beraj 11 v. Sukhdeo Punde 13 *C. L. J. 467; 

C. W. N. 116.* Kabflaso Koer v. Raghunath 18 Cal, 

67. •Ali Gauhar v. Bansidliar 15 All. 481 ; Mathura Dats v. Bansidhar Singh 

407; Kripali Singh v. Pairoo Raut 11 16 C. W. N. 904 ; 15 C. L, J, 83; 

C. L. J. 85; Sharif arn v. Habibuddin Raghulmr Dayal v. Jadu Nandan 15 
15 C.W. N. 685; 1'*^ C- J- 535 ; C. L. J. 89, 

Buiigshidhar v. Kedar Nath 1 C. \V. N. 70. Sooshee lihushan v. Oobind 

114 ; Menazuddi v. Toam Mandal 39 Cal. Chuiider 18 Cal. 231. 

881; Nitya Nanda V, Hira Lal5 C.W.N. 71. Muushi Lai v. Ram Naraiii 85 
68 ; Jauardban v. Kali Kristo 23 Cal. All. 65. 
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ciOi Ijo oniertuined under S. 18 Limitation Act IX of 19t>8, I^koturk VL 
if the fraud i? iinurlo ont."^ A sale may also l)o set aside oven 
;ifter it lia:{ boon con^irined,^* AVIam the property, other than that 
*of the jadgmont-dei\tor, is sold, the owner cannot, making deposit 
and getting the side set aside, sue the decree-holder for the recovery 
of [ho amount deposited to set aside the sale.^* A suit by a 
mortgagee decree-holder for recovery of money to set aside a 
side is not a suit for contribution, payment being governed by 
Ss. Gt) and 70 T. (h Act IX of 1872/-’ The words, ‘'interested 
in the payment of •money which another is l)ouml to pay,*’ in G9 
J, C. Act IX of f872, may inclmle the apprehension*of any kind of 
loss or inconvenience, not merely tlfe aclual detriment capable of 
assessment in money. So, a reversioner, getting a reversal of the sale 
l>y payment, is interested, in the payment ^f money 

An orilcr passed on the a|»[>lication is an order determining a 
(jeestion relating to the execution, , discharge, or satisfaction of the 
decree and will be app(;afal)l 0 as a decree under S.*47 0. P. ib 
Act V of 190(S ; and if the question is between the parties to the 
suit or their representatives, it does not ceaso^ to be so, merely 
because the judgin6,ht- debtor who is n& party to the suit is nniorested 
in the result.’^^ The test £o *1)0 applied to determine whether oii 
not a person is a rcprosimtativo of any of the parties is, whether 
so far as his interest is concerned he is hound by the decree, ie,, 
he must bo liable to* have the decree executed against him or 
against the property in which he has an interestJ^ If the auction 

72. Uobind Cliim<ler v. Uninclfaii^i Kant\ v. ll-im i PanUu Bom. 6!^S ; 

l-l (^il. (i79 ; Golain A^liad v. Judhi-stor Kripa Xrfth v. Him Lakslinii 1 C. W. N, 

■50 Cal. 142 ; 7 0. W. N. 305. 733 ; Sital llai v. Narnia Lai 13 C.W.N. 

73. Pita V. Chunilal 31 Bom. 207. 591;* 11 C. L. J. 202; Omar Ali v. 

74. Kmija Bchari v, Blioopoiidra Ba.siruddin 7 C. L J. 282 ; Azgar Ali v. 

Kumar 12 C. W. N, 151. Ayaboddin 9 C. \V. N. 13 4. 

75. Jogiiaraiii V. BadiiDaslO C.L..j. 78. Chuiidor v. Beni Mailbub 

15P. * ^ ^ 24 Cal. 02; 1 C. W. N. 30 j (lulzari Lai 

70. Pankhabati * v. Xani Lai 19 v. Madho Itain, 20 All. 117 ; Ajidliya 

C. L. J. 72. lioy V. liardwar Roy 9 C. L. J.* 485 ; 

77. Murlidbar v. Anandrao 25 Boin. Azgar Ali v. Asaboddin 9 C. N. 

418 ; Mahomed Akbar v. Suklideo Pande 134; Lalji Mai v. Hand Kishore 19 All, 

13 0. L. .J. 407 ; Hrmivasa v. Ayya- 332 ; Gur Prasad v, l>am Lai 21 Ail. 

thoi'ai 21 Mad. 410; Jo)tara v. Pran 20 ; Surendra Naraiii v. Gopi Sundari 
Kmhna 13 C. L. J. 257 ; ^Raghubar 32 Cal. 1031 ; 9 C. W. N. 824 ; Peary 

tVyal V. Jadu Nandan 15 C. L. J. 89 ; Lai v. Chaiidi Cliaran 11 C. W. N. 

Phul Chand v. Nuraliigh 28 Cal. 73 ; 103 ; 5 C. L. J. 80. 

Pita V. Chunilal 31 Bum. 207 ; Hurihar 
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VI. pmvijasor not roo-artled a.s a roprosentativo of iha docroo-liolOor oo 
appeal But the aggrieved party may appl^ to the High 

( V)urt for a revi.sion of the ortler under S.I 16 0. P. 0. Act V I.! 


Material 
irregularity 
or fraud. 


11)08, though th^ revisional jurisdiction is .discretionary,®^ Au’ 
order refusing to restore an application dismUsed for defaulr. 
is appeal ablebut not open to a .second appeal.®^ So, an auction - 
piirchaser' can appeal against m order made to his prejudice.®^ 

The decree-holder or any person entitled to share in a ratoalltt 
distribution of assets, or wliose interests are affected by the sale, 
may also apply within ;10 days from the date of'siile to set asi(i.‘ 
the sale on the ‘ground of a material irregularity, or fraud in publish- 
ing or conducting it.®^ But if the irregularities affecting the sale 
were kept concealed from the judgirient-dehtor by fraud, the appli- 
cation can be made, even after confirmation, of the sale, within 30 
days from the date on which the frautl first became known to tlie 
applicant®^ Proof of fraud antecedent to the sale maj' have an 
ifiiportant bearing on the (juestion vvhetlier there was fraud .subsi*- 
(pient to the sale sufficient for the purposes of S. 18 Tiimitation Act 
IX of 1008)5 

A fuiVchuser from the judgment-debtor, prior to the atfaclnm?nt 
vaniiot apply, for his interest cannot be all^cted by the sale.®® But 
a purchaser A)f tcmure prior to attachment ‘‘sold for its own arrears 


79, Aiiiir Hui v, Basdeo Siugh 5 Jodukul I’rosad 20 CaI. 073 ; 
r. T* .1. 204 ; Buiigishidhar v. Keclar 8iugh v, Hiikum Chand 29 Cal. 04^; 

Xnth I C. \V. N. 114; Maganlal v. ChakrajAiii v. Dlianji Settu 24 Mad. 

Doslii 2.') Bom. 0:»1 ; Bashiruddin v. Jhori 311; A.'^mutuui.ssa v. A«hruff Ali I "' 

►SiiigU 19 All. 110; Auandi KjLiuwaii v. Cid. 4S8. 

Ajudhia Nath 30 All. 379. 84. 8. IK Limitation Aot IX of 190> . 

SO. Maganlal V. Do^lii 23 Boui.rOSi ; see also Mohendro Namin v. Go[)al 

Kam 8ingh V. Salig Bam 28 All. 84. » Mondul 17 Cal. 709 ; Golam Ahad v, 

81. O. 13, r. 1 (j.) C. V. i\ Act ? of Judiustcr 30 CaJ. 142 ; 7 C. W. N. 306 ; 

1908 ; see A.siniod<li v. Bran Mohiui 14 Durga Charan v. Kali Prasanua 20 Cal. 
C. L. .1. 224. * 727 ; 3 0. W.N, 080 ; Wahid-un<nissa v, 

82. Slianfan v. Halnbuddin 15 (:. (Jirtlliari 27 All. 70‘.^; Puma v, Auukui 

W. K. 085; 13 C. L.*J. 535 ; Gopal 30 Cftl. 054 ; Gobiud Chunder v. Uma 

Singix V. Dular Kuar 2 All. 3.52 ; Kantiii (jhanin 14 Cal. 079. 

Bam V. Bankey Lai 2 All. 390 85. Tookoo Moui v. Dwarka Nath 

83. 0. 21, V 90 C. ?. C. Act V of 17 C. W, N. 478 ; 10 C. L- J. 581 ; 

1908 ; Art. 100 Sell. I Limitation Act Narayan v. DamAlar 16 0. AV. N. 894. 

JX of 1908 ; Lak-shmi v. Kuttunni 10 86. Subbarayadu v. Podda Subbarazu 

Miul. 57 ; Sorabji Edulji v. Goviiul Ka u- 

ji 10 Boai. 91 ; Ajudhia Prasad r. Nand Ali 15 Cal. 483. 

Lai 15 All. 318 ; Chattnipat Singh v. 
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(• ,n, for liis interestB are affociod by the Tlie benofieial 

owner is entiUrvI to apply when the property is sold in execution 
or a decree agfunst thewsfensihle ownerj^® The purchaser at a sale 
•ill execution of a decree against the unregisteicHl transferee of an 
occupancy holdinp^ can apply For setting aside a sale in execution of 
:i decree for rent against Ihe registered tenant.^’^ Two aUacliing 
creditors of the judgment-debtor, neither of whom was a ''party to 
rhe suit brought by the otlier, are not the representatives of the 
judgment-debtors.^^ A co-sharer cannot apply An attaehment 
before judgment Nk)0S not create any interest in the pro[)erty atj, ach- 
ed, nor does it givb any right to ap|)ly.^^ An application by a co- 
judgment-debtor to set aside a sale, Is maintainable, whon^ similar 
application by other judgment-debtors have faih'd.'^^ W'lion the 
appointed guiinliau refu,*seil to repres(3n> the minor, the motlier is 
competent to ap[dy/* 

If the act or omi.ssion C()m|)Iaine(l of amount to a material irregu- 
larity, the sal(3 is not /ado void l>ut is liable to be set aside, 
Ibit vvliore tlu3act or omission complained of ainounts to an illegality, 
llie sale is void a}> initio. Tims, the omission to jiava^ a guardian 
(hi ViUnn appointed^bf a defendant who, after decree but befo^’e sale, 
has been adjudged to bo oFjunsound mind, is a material irregularity ;• 
l>ut the ' omission ^tb bring the legal re[)rosentativ(* of th(3 jinlgment- 
d(ditor on the record before th(3 decree renders the decree a fiullity and 
sale in execution void lib initio?’^ So, when an infant is a lleces^ituT 
party to the suit, the fact ^»f his not being represented will have the 
same effect as the omission to make him a party.^® 


87. Aublioya Das^>i v! Puduio I,*)c)uin 
Cal. 802, 

88. Abdul (xiini v. Dunne 20 Cal. 
1l8 ; Shibkumiir, V, Maidhur 7 C. L, ,1. 

; Tiiumauiia v. Maliabala 19 Mad. 167. 

89. Haradhan ,v, (Irisli Chandra 8 

C.L..jl. 327 ; Dayaniayi v. Ananda MthAn 
bSC. W. N. 971 ;20C. L. J. 52. * 

90. lUni Chandra v. Hauiii-an 6 C. 
C. J. 137, 

91. IMsheshar v. Hari Singh 5 All, 42. 

92. Jogeiidra Nath v.*»Moninotha Nath 
C. W. N. 80; 16 C. L. J. 565; 

Kcdar Nath v. Uma Oharan 6 (T.. W. N. 

; Sewdut Jloy v. Sree Canto 33 Cal. 
b-iO ; 10 C, W. N. o31 ; Basiratn v. 


Kaltayani 38 Cal, US ; 15 il. \\. N, 

705 • 

< O. , , 

Ojl. Jadoo Natli v. Aewiui Kumar 
16 C. L. .J. 98. 

91. Kri-sima Per.sliad v. Moti Clnind 
10 1. A. 1 la ; 10 Cal, 635 ; 17 C. W. N. 
637; 17 a L. J. 573. 

9,5. Khuiajinal V. Daiin 32 1. A •23; 
32 Cal, 296 ; 0 C. W. N. 201 ; 1 C.L..I. 
.581 ; Uadlia Prasad v. Lai 8ahab 17 
1. A. 150; 13 All. ,53; Ilcni Praaiid v. 
Muktesar 21 All. 316; Janardhan r. 
Rainchandra 26 Bom. 317; Sliriii v. 
Agha AlilSAll. 111. 

96. Ua.shidunnissa v. Ismail Khan 
36 I. A. 168; 31 AIL 572 ; 13 


Lkctukk VI. 


matoi ial 
irreguiaiity. 
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LRcrcjREVL The irrooularit.y must, have been commilicd in publisliinu ov 
eoiulucling the sale ami not in obtaining a decree or« brder for 

where the, decree was obtained without S.ervieo of sinninons oij 
the judgnicnt-debtpr,®^ or that it was obtained by/fraiid/*^^ or that th *’ 
Court liad no jurisdiction to sell the property/*^'’ or that the cxeentioa 
of the •decree was time-barred,^®^ or that the property was not 
saleable.^®* , 

Although “an attacinnont is a stop towards the sale of tho 
judgineiit-dehtor’s property it heing a ineasiiro merely for the 
])rote(;tion of the decree-holder and the [nirehasor of ‘the property, tho 
omission to atftich does not vitiate the sale hul it is merely an 
irregularity, either in puhlishing or conducting the sale ; nor, is il 
an ol>jeetion which the judgment-debtor is competent to raised®^ 

All execution sales showld he open to free and full competition. 
Any act wliich prevents a fair, free and o[)cn sale, or whieli dimi- 
nishes competition and stiHes o^ chills tho sale is contrary to puhlie. 
policy and \dtiates the sale. When tho fuirchaser does any act, or 
makes any false representation the effect of which is to destroy 
free jukI fun coiiUjctition and stifle bids by reason of which the 
property .is sold at an iindeVvalue, the sale is' mvalid. A combi- 
nation among the intending * bidders lormed for honest and propiu' 
purposes is Kot fraudulent. But if tlnf object he to obtain the 
pro()erty at a sacrifice by artifice and not to make a fair bargain, or 
to (Uvide the property among tho bidders, the ^combination is fraudu- 
lent.^®^ An arrangement between tlic decvce-holder and a eo-sharor 

W. N. 1182; 11 Bom, L. U. 1225; Hmnchhaibar v. Becliu Bhagat 7 All 
Shiflapa v. Veiikaji 32 Bom.* 404 ; 10 641. . 

Bom. L. R. .550 ; Gariga Pro-sad v. Upi- 102. Slioodhyan v. Bholanath 21 All 
hica Chum 14 Cal. 754; Hanuman v. 311. 

Muhammad Ishaq 2S All. 137 ; Bhura 103. 01i)h(,‘rLs v. Maliabir Pershad 

Mai V. Har Kishan 24 All 383; Sluim 10 1. A. 25 ; 9 Cal. 056 ; 11 C. L. U. 

Lai V. Ghaaita 23 All. 459 ; ^Vbdul Rab 494 ; Sasirama Kumari v. Mehcrbiiu 

V. Eggar 35jCal 182 ; 12 C. W. N. 160 ; Kl^mp C. L. J. 213*; Klshory Mohuii 

Marsiiigli Naraiu v. Jahi Mistrv 15 v. Mahomed MujAllar 18 Cal. 18S ; 

«) ^ • 

C. L. J. 3 ; Purno Cliandra v. Bejoy 3 asadduk Rasul v. Ahmad Husain 20 

Chaud IS C. L. J. 18. 1, A. 176 ; 21 Cal 66; Tin Cowri v. 

97. Net Ball V. Karccm 23 Cal 686. JShih Chandra 21 Cal 630; Peary Lai 

98. KhagonUra V. Praii Nath 29 I. A. v. Chandi Chiiran 11 C. \V. N. 163; 5 

99 ; 29 Cal. 395 ; 6 C. W. N. 473. C. L. J. 80 ; Slwoda Moyee v. Wooma 

99. Shim V. Agha Ali 18 All 141. Moyee8^AV. R. 9 ; Sivagiri Zivumular v. 

100. Gangathara v. Rathabi 6 Mad. Tiruvongfida 7 Mad. 3311 « 

101. Anil.ika ITasad Y. R. II AVluf- 
lOL Umed s^ Ja:^ Ram 29 All 612 . well 6 C. L, ,1. 111. 
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of Wu'i jndgment-debtor that they would not hid against each other 
i)ut that the'^Vitter would get the property from the decree-holiler 
purchaser for the aniouift of the decre^j does not amount to fraud,^®^’ 
• Diit when the coiulirions state that the sale is subject to a reserved 
|)rice, it is illegal to employ a person to bid up to it, unless the 
light to do so is expressly stipulated for.i<^® So, wdien^a sale is 
advertised or stated to be without reserve, the secret ciuployment 
of pulfors to enhance the bid by persons interested in the proceeds 
is a fraud on honest bidders and renders the sale voidable at the 
option of tlie genuine buyer who has been injuriously affected. 
Similarly, the conduct of the decree-holder in olfering bids through 
a Ixmamadur considerably in excess of the value set forth in the 
])n)clamation is calculated to mislead and is fraudulent.^^^ Ibit an 
agrooineiit with a third person by the dec/ee-holder who has obtained 
have to hid at the sale that the former will not hid, though it 
prevents the best price from being obtafned at the sale, does not 

constitute a fraiidd^^^ • ^ 

$ 

Neither material irregularity, nor fraud in publishing or conduct- 
ing the sale standing by itself is any ground for setting* aside a sale. 
There must bo substantial injury occi^sioned by tW irregularity or 
fiauiM^'*^ The mere fact I'haf therd was a material injury or fraud 
in publishing or conducting the sale will not justify, the Court in 
assuming that substantial injury has been caused thereby ; in other 
words, the sale will not bo set aside, unless it is found that had it 
not been for the irregularity, the projierty would have realised a 
substantially larger price than what it did at the sale.^^® 

If fraud is estj>blished on the part of either the decree-holder or 
the auction-purchaser, the sale is vitiated.^^^ The Court shall in all 
cases disregard any mere irregularity, from which no injury to tlie 
complaining party is sliown and which does not of itself create a 
presumption of such injury. It is idle to vacate one sale, if it must 

105 Salisih Chandra v. PoHe? JjO 
Cil. m j 13 18 ; 9 C. L. 2M. 

100. Gilliat v. Gilliat (1809) h. 11. 9 
K(l. 00 . 

107. Nanda Kumar v, Gobiuda 
Mohan 13 C. h. J. 312. 

108. Mahomed Meera llavuthar v. 

Savvafii Vijaya 27 1. A. 17 ; 23* Mad. 227 ; 

1 C. W. N. 228. 

100, 0. 21. r. 00 pro. C- T, C. Aet IX 


of 1908. 

110. Rang v. lifivanctjhar ^8 1. A. 
200 ; 39 Cal. 26 ; Iti 0. W. N. 1. 

111. Ambika Pimvd v. K. H. IVIut- 
well 6 C. L. J. Ill Adhar Maui v. Mon- 
motha 6 C. N. 279 ;*Khirode Sundari 
V, Jnauendra Nath 6 C. IV. N. 283 ; 
lladUa Madhab v. Kaljwitira 17 C. L. J. 
209; contra Abbul»akei’ v, Moliitlin 
20 Ma<l. 10. 
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Substantial 
injury must 
be proved. 
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1)0 siiccoodod i)V anothor, unlo.ss the lafcl<er will msnU; more favourahiv' 
to the com[)laining party. B it when in consoqnenco j)£ the irroon- 
Inrity in eondnetin^ and publishing a sale, <;.h(v property was sold al 
an inadequate price, the mere fact that the real value of the property 
did not exceed the amount of the decree and the unsatisfied balance 
of the degree could not bo realized by reason of the law of limitation, 
or that thf) irregularities related^ to one of the lots only, would not 
justify the ('ourt in dismi.ssing the judgment debtors application 
for setting aside the salo.^^* 

It is not necessary to connect the irregularity or. 4‘raud with the 
inadequacy of [»rice as cause and eltcct by means direct evidence. 
The Court must be .safistied n{>ou the facts f)roved, i.e., from the 
nature of tlie irregnhuity and the extent of the inadequacy of price 
that the latter was the i veritable or necessary result of ih)^ 
irregularity complained But if the inadetpiacy of price is so 

gross as to shoedv the conscience, or if in addition to gross in- 
adequacy, th6 purchaser has been guilty of ^ any imfairuess, or bus 
taken any unconscionable advantage, or if the owner of the propoidy 
or the party ’interested in it has been for any reason misled or 
surprisecl, fclie Court will gladh^ seize upon anyy irregularity and 

|)grhap.s magnify its importance *in ordm’ *to find a legal jnstilication 

0 -- 

for such measwres as wdll clearly subserve 'the ' ends of justice. 
Great inadequacy requires only sliuht circumstances of unfairness 
in the conduct of the party benelitted by trhe sale to raise the 
presum})tion of fraud.’^^ 

Most of tlie irregularites on account of which sales are set aside 
may be waived by the parties interested ; and this- waiver may be 
pr(‘sumeil from their apparent 'acquicsconces as well a.s proved by 
direct and positive evidence. • An agreement to waive objection 
to tlie irregularities to the sale is valid, wlnm sanctioned by the 

ail Act XI of 1882 interpreted to 
mean 1<5 “ direct evidence ; Tasaddnk 

Mji.sulr;, Ahmed Husain 20 LA. 170; 
21 Cai. 60, explained in Surno Moyi 
V, Dakhina Ranjan 24 Cal. 291, hut 
literally followed in Jagan Kath v. 
Makund .18 All. * 87 ; Shim v. Agha 
Ali 18 All. 141. 

114. Freeman on Executions §3017; 
308. 

115. Fi ceman on Execution.’- § 307. 


112- Slianto Pro.'^ad v. [She^v Narain 
16 (1. W. N.-'1022 ; Rajaiii Nath v. 
Ku-siun, Kamini 18 C. W. 'S. 947. 

113. Shcoriitton v. Net Lall 30 Cal. 

1 *, 6 (k W. N. 688 ; Mahahir Persliad 

V, Dhanukdhari 31 Cal. 81.5 ; 8 C. \V. N. 

1 } 

686 ; Surno Moyi v. Dakhina Ranjan 24 
C,d. 291 ; Venkata.-)ul»barava v. Zemiinlar 
of Karvetinagar 20 Mad. 159; eonipare 
the words “unle.s.s the a|)pUfjjnt (iroves 
to the .'-ati-fation of the Ci»ui t in 8. 
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giR^J’Jian of a minor appointed by the (V)iirt lias the 
rialit to vvai^Oi an irregularity for the benefit of the niinorJ^^ Tlii^ 
judgmont-ilebtor will^beVstopped fron? impeaebing, tin? sale if be, 
knowing an irregularity or fraud, allows the siile^to proeeeil without 
()])jection or iiuliMX's another to become, tlie purcliastu’ at a sale of bis 
property. ‘‘ It would be very difH uilt indeed to (Muiduct pn#ceedings 
in execution of decrees bv attachnnyjt and sale of projoi^rty, if the 
jiidginont-debtor could lie by and afterwards take advantage of any 
inisdtNScription of the property attached and about to he sold whieli 
(hey know welf but of which the execution-creditor or decrec-.liobbn’ 
might be perfectly ignorant that they slmiild take nd notice of that, 
allow the sale to proceed a?id then dome forward and say the whole 
proceedings were vitiated/' But, where th(^ judgmont-dehtor had 
previously made an application for adjonrmmmt of sah' in which 
there was no occasion to make mention of an irr(^gnlarity, h(^ wonhl 
not 1)(‘ estopped from conifdainliig of it aftcrwards.^^''^ An agree- 
ment \Yitli the decree-hohJ(d‘ to set asid(‘ a sale on llie judgiiient- 
ilebtor l^itying a certain sum within a ('ertain time is a valid and 
enforceable agreemeiitd^^’ ^ 

When a salcM^, sought to be vacat(‘d, notieo must he given to 
tln^ decree-holder, the jndgnient-d(‘1)tor and the purchaser — to tlw* 
decree-hold(M’ becahise the vacation of tlie .sale will <le.'«?trov Ins right 
to llie money realized therefrom ; to the judgment-dehtor hec iuse 
liy vacating the sale tile credit wliieh had been entered is cam^elled 
and he becomes again •responsible for the amount which through 
llie sale lia I been [)aid ; to the purchaser hecaii.se h(^ is deprived of 
lii.s |)urcliaso. Though the docree-hoMer i^ a necessary jaartyd^i 


lit). Thakur Itirhani v. Anaiit^ Uiiu 
2C. L. J, 584 ; Girdljari 8iigh v. Huuk’O 
Xaruiu 8 L A. 230 ; 26 W. K. 14 ; Noorul 
Hotfjjein v. Omatou] Fatima 25 VV. R. 34 ; 
Cbamkabala V. *Pi:abodli 36 Cal. 422; 9 
C. L J. 251 ; Ba^ijnta Kumari v. *Ram 
Kanai 13 0. b. J. 192; Prw Wall v. 
Radhika Piosad 6 C. W. X. 42 : Bhikari 
Misra v. Surja Moni 6 0. W. N. is ; 
bbanukdhari v. Xathuiii 6 C. L. J. 62; 
Ambika Pra-sad v, R. II. Whitwell 6 
C. L. J. 111. 

^ 117. Bipiii Behary v. Jatmdra Kath 
S7 Cal. 897. 

IIS. Aruuachellain v, Aruuachellam 


iV) U A. 171 ; 12 Mad. 19 ; Bohari Shiiigli 
v». Mukat Singli 28 All. 273 ; Ft tarn 
Chandra v. KlaAia Nath 29 ( ’al. 577 ; 
Olpherts v. Maluihir Pt‘r.'?}>ad 10 

I. A. 25; 9 Cal. 656 ; 11 C. b. R. 491 ; 
Maiui.=raui v. Nageiidra XaHi 16 C. b. J. 
5.57. ’ • 

119. Raman v. Kunhayan 17 Mad. 
301 ; Kabidanand v. Pirtbi Chand 16 
C. W. N. 704 ; 14 C. b./. 346. 

120. Harakh Singh v. Saheb Singh 
6C. b. J.176. 

121. Ali Gauluir v. Bunsidhar 15 .All. 
407. 


LKCTmc: VI. 


Nolhio mu.^t 
l>c gi ‘Cn Id 
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ODMPl LSOhV 8ALKS 


Lectitue V 


Appeal^ 


honeficial owner is not, i£ the benamdar is made a parly.^^* A suK* 
may be set aside by an arrangement with the decreej-hohler without 
reference to the purchaser before it has been (fonfirmed by the Courtd-" 
No appeal lies from an order refusing to restore to the tile an 
application dissmissed for default.^** An order s(;tting aside a sal(‘ 
is open W) review.i*^ But an appeal lies against an onlcr dismissing 
an applicalwon for non-appearance of a judgment-debtor 
appeal lies from an order setting aside, or refusing to set aside a 
sale but no appeal lies from an order passed on appeal. An 
appeaj also lies to the Privy (Jouncil.^*® Whtvnt the judgment- 
debtor seeks to»set aside a sale on grounds otliev than* those of 
irregularity or fraud in publishing and conducting the sale, ji 
second appeal liesd^a Whore an order setting aside a sale w^as set 
aside on review and thcr sale confirmed, an appeal against the 
order [>assed on review preferred after the sale was confirmed, is 
com potent ^ 

The ques'rion of a right of appeal do(^i not depend on who new 
happen to be the appellant.^*^ Proceedings to .scd. aside a sale on 
the ground 6E irrepilarity or fraud involve questiofis relating to tln‘ 
execution,, discharge, or satisfaction of the decree’ within the meaning 
yf S. 47 0. P C. Act V" of 190S. The^e proceedings must, there- 
fore, be takou by way of application mther than by way of suit, 
when they are between parties to the suit or their rejn'esontativos. 


12^:!. J3aT’0flci Kanta v. Cliundcr Kanta 
29 Cal. 682 ; 6 C. W. N, 706. 

12a. Surciulra Mohini v, Amaresh 
:i9 Cal. 687 ; 16 C. W. N. 570 ;.8harifan 
V. Habibuddiu 15 C. W. N. 685 ; 18 
C. b. J, 585, * . *■ 

124. Jung Bahadur v. Mahadeo Pro?ad 
81 Cal. 207 ; 8 C. W. N. 160. 

125. Hakiiiigir v. Basdeol? C.W.X. 

631. * 

126. Go.sto Bfcliary v. Hari Mohan 
8 C. W. N. 318 ; Braja*Sindcr v. Mali 
Lai 13C. 1.. J. 153. 

127. S. 104 (2), 0. 43, r. 1 Cl. (j) 
(/. P. C. Act \ of 1908. But under 
Act XIV of 1882 ; an order passed on 
an application for setting aside a sale on 
the ground of fraud was open to second 
appeal as the order under S. 244 (S. 47) 
had the eftect of a decree ; Xeuiai Oliand 


V. Dent) Katli 2 C. ,W. N. 691 ; Bhubari 
Mohan Nuiido Lul 26 Cal. 321 ; 
3 C. W. N. 399 ; Hira Lai v. Chuiidra 
Kanto 26 Cal. 539 *, 3 C. W. N. 403. 

128. Krislina Prosad v. Moti Chaii<l 
40 L A. 140 ; 40 Cal. 635 ; 17 C. W. X. 
637; 17C. L. J. .573. 

129. llaiiiyad Sv^hu v, Biiideswari 6 
C. L. J. 103 ; Set Uinedmal v. Srinalh 
27 Cal. 810 ; 4 C. W. N. 692 ; Cljandan 
V, ‘ Uamdeni 31 C,\vl. 499; Ramdliaiii 
V. TOpi Bibi 18 0. L. J. 264. 

130. Sliainser AH v. Jagannuth 17 
C. W. N. 403. 

131. Hira Lai v. Chundta Kanto 26 
Cal. 539 ; 3 C. \V. N. 403 ; Kokil Singh 
V. Edul Singh 31 Cal. 385. 

132. fihim Singh v. Sarwan Singli 16 
Cal. .33 ; Durga ( haran v. Kali Pru*<annit 
26 Cal. 727; 3 C.W.N. 580; Gulaui Ahad v. 
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If a pljiliit is filed the (\)urt ni:iy treat it as an applieation.^^^ But, L::''riniK VI. 
ill other (iasesi the party seeking to set aside the sale may proceed 
( ither’by an applieaiioA or by a sivit, provided he is (Mititled to 
.;,|)ply ; when he is not so entitled he can proceed only by a reguKir 
suit. When a sale is sought to be set aside on the ground that the 
<jt*eree was obtained by fraud, a suit is not barred.^’^^ A sab* held in 
contravention of 0. )bl, r. 14 (k P. 0. Act V' of lOOS is nc^; a nullity 
and may he set aside by an application before confirmation and 
even after it, if the applicant had no notice of the sale or 
( ontirmation.'®® * „ 

When ?i dc 5ere<?)-holder executes any legal proce.s.f which is in- Def^reoaioidev 
\alid for want of jurisdiction, irregularity, or any other reason, he ^ 
is a trespasser ah initio and is liable in an action of trespass witliout 
proof of any malice or want of reasonaljje or proi)al)Ie cause, for a 
mistake, however honest or inevitable, is no d(d*ence for him who 
intfMitionally interferes with the person or ‘property of another. 

Where damages resulted Ik’om acts done under cover of the 
exf^ention proceedings, either’by the decree-holder or at his insti- 
gafion or suggestion, a separate suit for the recovery of such 
damages lies agaiuet him.^^' fn such a case the |)laintifif.isj.)()und 
(o prove want of reasonable clause for Jfpplying for attachment aml^ 
niiiliee in fact.^®^ • • * 

If a suit brought by the judgment-debtor to avoid an e.xecntion- 
sale bo barred, his title .to the property is not necessarily baiTod 
under S. 28 Limitation Ac^t IX of 1908.^^-^ The defendant is not 
d(d)arrcd from (piestioning the validity of an execution-sale by way 


JuflliistcraOCal. 112 ; 7 (\ W. N. aon ; 
Waliklunnissa v. Girdh:iri 27 All. 702. 

S. 17(2) C. P. G. Act Vof 1008 ; 
M;t<lhu.smlaii v, (.J<»l)iinla Pria 27 (Jal. 
'M ; 1 C. W. y. 117 ; Dcboiidi’a Nath 
V. I’l rtsanna Kmnar 5 C. L. 0. 328., , 

131. Ahdul V. Mahamed 21 ( ^1. 095 ; 
Plan Nath v. Mohe>h Cdmiuha 21 I 'al. 
•> U) ; Moti I^all v. Uassick Chaudni 2(f 
< -al. 32Gii ; ;} C. W. N. 305 : Ham Naruiu 
V. Shew Bhunjan 27 Oal.»197 ; Dehcmlra 
Nath V. Prasaujui Kumar 5 0. L. J. 
328. • 

1^5. AwhiUosh V. Behari Lai 3.5 Cal. 
; n C. W. N. 1011 ; 0 C L. J. 320 ; 


Bhaiaji 

J’hakur v. .Ilmnila Da.s 

IS (\ W. 

N. 102!t. 


* 

m. 

l‘aiiiter v. 

Liverpool 

&c. (hrs 

la-ht ( 

V>. (183()) 3 A, 

. A E. 133. 


137. 

Defio Nath 

V. Ham 

Kumar »> 

C. h. .} 

. 527 ; Pva.sh 

B(diary 

W'ajiui 

12 B. 

L. B. 20^11 

; 11 W. 

H. *10; 


Shurufc Sooinlari v. 1‘urcali Narain 12 
VV. H. 85 ; Mudlmu Mohuii v. Ivanyee 
l)o.s.s 12 B. L. H. 201. 

13S. Nanjapj^a v. Cauupatlii 3.5 Mad. 
598. 

139. Barada V. Gajondra 13(1 NV. N, 
557 ; 9 0. L. J. 383 ; P.ajah of Venkata- 
giii V. lisakapalli 20 Mud. 110. 



178 


COMPUliSORY SAr,K?i 


Leitork \'l. of tlofenco of liis Hilo in .a regular suit, altliough tho objacHon i, 

ono wilhiii S. 47 0. P. C. Act V of 1908 whicb he might Iki ,.' 

♦ 

niisoti ill the execution procq^cdings.'*® ^ « 
ni. Non .8aie. The [)iirch;/sor may also apply within 30 days from tho (Injiw 
able mieie.8t. irrouiid that the juclfyment-dehifu 

Jiad 110 ^ saloabie interest in the property sold.^*^ Where the jinl/!'. 
ment-del^or has no saleable interest at all, or where the propertv 
lias no existence, or is not at all* saleable, or the misdescription of 
the property in the sale notification materially alters the sui). 
stance of it and f^oes to the essence of the contract, there is n 
4olal failure ,.of consideration. But it is the duly of tiip 
purchaser to satisfy himself prior to the purchase, resi-ectiii;;^ 
llie title of the judgment-debter, the sufficiency of the proceed- 
ings to transfer it, the quality and value of the projierty, as if 
ho were purchasing from a private person^**’ The judgment-debtor 
is under no duty to come forwardd^^ If tlio judgment-debtor lias 
only a partial interest in tlie property, however small that intere.'::! 
may lie, the purchaser must abide by the bargain and the sale can- 
not be set aside ; nor is the purchaser entitled to a refund of the 
purchase-money fo the extent«to which the jugdyient-d(ditor had no 
interest unless there is fraud, as the .price paid by 'the purchaser is 
not determined by contract but by cmnpetition.'*‘ A purchaser 
is not confined to this remedy hy application ; he* may proceed hy 

MO. Hlurain AH v. Go^h Kamh Ml. Makhamchore v. Nisthiu Gonai 
21 Clal. MOfi ; 1 C, W. N. 300 ; Chandra' 10 C. L. J. 492 ; Rustoinji Ardei>liir 

iiumi Y, Halijeniics«a 0 C. L. J. 101 ; v. Viiinyak Gangadluir 35 Rom. 2t> ; 
l Uuga ('haran v. Karanuit Khan 7 l?ain Cooinar v. Shushoe 9 Cal. 02f) ; 

( ’, \V, N. 007 ; contra ihvarkanalh Sundara . v. .Venkatavanida 17 Mab. 

V. 'Pfirini Sankar 3l (ail. 100 ; , H ; Uain Kumar v. Ram Gour 37 (.'ab 

(J.V.N. 513; 5 0. L. J. 291; ’Durg.a 67; 13 (J. W. N. 13S0 ; 10 C. L 

Chartiii V. Kali IVasanna 20 Cal. ^27; J. 558 ; Adniinietrntor-General v. Aghoro 
3 C. W, N. 580 ; MuuiUah v. Rurullah Nath 29 Cal. 420 ; 0 C. W. N. 873 , 

9 W. N. 972. ^ on appeal 30 Cal. 468 ; Ram Narain 

Ml. O. 21, 1 . 91 V. P. C. Act V of V. Dwarka Nath 27 C^Jtl. 201 ; 4 C. W. 

1908 ; Art, 100 Sch. ,1 Umitation Act N. 13; Nityanund v, Juggat Chainba 

IX of 1908, 7 C, W. N. 105 ; Shauto Chander v, 

142, Jummal Ali v. Tirbhu hall 12 ,Nain Sukh 23 All. 355 ; M^uhaminad Rah- 

W, R. 41 ; Mahomed llaHirulla v. Abdul- mat-ullab v. Bachcho 27 All. 537 ; Soiia 

la 4 I). L. K. App. 05; 15 W. R. 190 n ; ram v. Mohiram 28 Cal. 235 ; Doyal v. 

Sundara Gopalau v, Veiikatavarada 17 Amrita 29 Cal. 370 ; Kunhamed v. (Xiathii 

Mad. 228. 9 Mad 437 ; Debi Singh v. Jia Rani 2 ' 

143. V'asaiiji v. Lull u 9 Bom. 285 ; All. 214 (F. B.). ^ 

Gurupadupa v, Inipa 14 Bom. 558. 
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;j vpgular snit after the sale has been confirmed to recover the biv’Ti'KK Vl. 
|,iircliase monef.}*' But when a sale is sought to be set aside on the 
ground that the purdha^er was induced by misveprescntion or 
'concealment to buy_ tlie property for more tluyi its real value, 
the remedy is by a regular suit.*‘® 

When a sale is sot aside, the purchaser is entitled to an order for 

' ^ ^ |>ui*clias(v 

vcpayment of purchase-money with^ or without inicrest nsHho Court. ui#iicy. 
niiiy direct against any person to whom it has hocn paid.'^' The 
order of refund may ho executed as a decree oven against a deere(‘- 
holdcr who has oHained a rateable share.*^® The period of I infla- 
tion for an application is three years from the accruahof the right 
hut that for a regular suit is six years from the accrual of the 
rightd®® 

When the sale is set aside the decree-holder may again apply for 
execution and time docs not run until he is compelled to rcdaind the 
purchase-money to the purchaser^ ^ 

Whore no application iif made for setting aside a sahf or whim it Coniimi.aiou 
is disallowed^ the Court shairmakc an order confirming the sale and ’ 

theroupon the sale shall hecomo absolutod^'- Oontirnvatioii is ilio 
t’orinal expression of the judicial sanction of the sale and is .tli^enT’ore 
f'ssential to the purcdiasc'r's *title. The sale cannot Ixi confirmed if, 

M5. Munna Siiij^h V. GajrtTlhar Singh 150. Art. 120 »Scli. 1* Uinitatioii A«*l. 

5 All. 577 ; Kishuu Lai v. Mahanimad IX of 190.S ; Nilakaiita v. hiiniiisaliili 

lo All. 383; Shanto Chaiidpr v. Kain 16 MjkI. 301; Vait see Raiu Kuni.u v. 

Sukh 23 All. 355 ; Oursliidawa V. Ganga’ Ham Gour 37 Cal. 67; 13 C. VV* N, 

y a 22 Bom. 783 ; Ram Kumar v. Ham- 1080 ; 10 C. L. .1. 5.58; iraiium.m v. 

gour 37 Cal. 67; 13 C. VV. N. 1080 ; llanuinan 18 LA. 158; 10 Cal. 123; 

10 C. L. J, 558 ; Hari I^oyal Sheikh Amrita Lai v. Jogomlni Lai 10 (Jal. 187 ; 

Sainsuddin 5 C. \V. N. 240 ; Nityanund Sidhe.sw^iri v. Mayaiiaud 35 All. 419. 

V. Juggat Chandra 7 C. W, N., 105 ; 151.* Art. 181 Sch. I Limitatiiur Art 

Kustomji Ardeihir v, Vinayak Ganga- IX* of 1908 ; Ramineedi v. liukkoju 

dhar 35 Bom, 29; Surendra Natli v. 30 Mad. 209 ; 17 M. Ij. J. 191; 

BeniMadhab 10 C. W. N. 2.74 ; Sivarama I.'^surcc Dastsoe v. Abdoid Khalak I C'ai. 

V. Rama 8 Mad. 93. 415 ; 3 C. L, R. 46 ; Pyaroo v. Na/.ir 

146. Birj Mohuii v. Rai ITmaNath 19 23 W. It. 183 ; Torab Ali v. NiiiutUii 

1. A. 154 ; 20 Cal. 8 ; Durga Sundari* V. 13 Cal. 155; Raghunatli Saliaj* v, 

Gobinda 10 Cal. 368. ^ Lalji , Singh 23 Cal. 307 ; Rudra 

147. 0. 21, r. 93- C. P. C. Act V Naraiu v. Pacliu 23 Cal. 437; Kalyan 

of 1908. bhai v. Ghanashamlal i Bom. 29 ; 

148. S, 36 C. P. C. Xet V of 1908 ; Lakhrni Chand v, Ballam Gas 17 All. 

Kiishun Lai v. Muhammad 13 All. 383, 425 ; Sa.sivarna v. Arul ujandani 21 Mad. 

H9, Art. 181 Sch. I Limitation Act 261. 

I A of 1908 ; Girdhari v. Sital Pnwad 152. 0. m:, i .. 92. C. P. Act V of 
H All. 372. 1908. 
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LECTtTftK VI. fl)o ()(‘i;roc under which the sale was effected has ceased to 1 k‘ a 
subsisting decree on the date of contirmationd®'^ or jl^the decree liu.l 
been satisfied before the If the ♦property is accidentaliy 

destroyed after the sale and before confinnation the purchaser \vi si 
not be compelled to complete the sale. The object /)f tlio proceeding 
for confirmation is to furnish an opportunity for enquiry respeetiiuj 
the actv'^ w^aich have been done upder the license to sell and obtain 
the decision of the Court, whether under all the existinj^ circums- 
tances the sale should bo set aside or a()proved. The approval nt 
the Court must U[)on principle be taken as an adjudication that sue ii 
acts have taken •place as were necessary to justify 'the sale. When 
afterwards some attempt is ‘collaterally made to avoid the sale and 
involves an enquiry which should have been pursued by the Court 
before directing the conilrunation such eiupiiry may fairly be regard' 
od as no longer o|)en, for the reason that the matter has already 
been adjiidicat(Hld^® ‘ ^ 

Confirmation may he refused (1) for irregularities in the jiro 
ceedings (2) on account of misconduct such as fraud, trick, device 
on the par£ of the parties, the officer condnc.iing the sale, tlie [nir- 
chasor qnd even of the stranj^er, to the proce'edings wliich result 
/)!* have probably resulted in ah unfair and inequitable sale (o) where 
tlie bidder has obtained nnconseionable adt'aniago" and the propiod y 
has been sold at a grossly inadequate prka; (4) whore an inconsider- 
able, advantage has been obtained over the purchaser by fraud or 
misconduct of the parties (5) or where* the title of the property 
is such that the Court would refuse to enforce the conduct if the 
vendor were a private • person. But when a party knows of an v 
faej that might constitute an objection to the n‘gularity of the sal(' 
which could be remedied before sale if marie known and tails to 
disclose that fact ho will not bo permitted to make such fact ilio 
basis of objection to the confirmation. An order either contirmii)g 
or settings aside a sale cannot be set aside, by a suit by any persoii 
agakist whom such' order is inade.^^^^ * 

15;i. Doyamoyi v. fiirat Chuinvtn’ 25 pi' 1908 ; Bliiiu Kiiigb v. Sarwaii SiiiK** 

Cal. 175 ; 1 C. W, N. 656 ; Mul Chaiid V, 16 Cal. IW ; DaiuoUar v. Vinayak 

Mukta 10 All.* 86 ; IWu Sukh v. Uain Horn, 10 ; Cajiajinati v. Akbar 64 

Bahai 29 All. 591. j.A. 37; 29 All. 196. The WorUs “on tin- 

151. rVeennan on Execulipiis § 308, gnmiidsi of such iirrgnlaiiLy ” in S. 

155. Fi'coiiuui i»n Vuul .luilidal Bales' Act Xl\' of 1SS2 h'iv»; bcfni fOiiitO'd : 

f' ll. ruin()iirc Sliiam llchaii v. Uup Ki.rrboi': 

150. U. 21. r. 92 (6} C. 1’. Ael V 20 All. 379. 
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On ]){iyment ot* the purcliasc-monoy for the sale of moveables Lkcti-rk VL 
tiio offieer biding the sale sliall grant a receipt for the same ami Ccriifioue 
(he shall be absdnfc^js? Where n sale of immoveable property 
has become absolute, the Court shall grant a ceriiticate specifying 
I he property sohj and the name of the pnrcliaser ami bearing the 
(late when the sale becomes absolute.^^^ The certificatn may be 
oraiited to the j)urchaser''s assignee^ or legal r(^presontati\»esd^'‘^ The # 
certificate is not essential to the completeness of the sah' : nor does 
il create title but is merely evidence of title and the purcliaser can 
maintain his title even against a person not a i»arty to the siiit after 
(he sale fias been confirmed by the Court, though no c(U’tificatc lias 
been issued to him before the institution of the suit, for the vesting 
cjiiiuot roinaiu in abeyance until the grant of a certificat(\'®® 

No appeal lies against an order refusing to grant a certificate 
of sale, the question not being one relating to the execution, 
discharge, or satisfaction of the dcfrced®^ The action of tln^ Court 
in granting the certificajO is ministerial and not judicial. Hence, 
if the Court fails to issue a*salc-certificate, tlic purchaser may apply 
for the issue of a sale-certificate at any time.^^* He may also 
Mpply for amomlliVnit of the cortifichte, where the deseripli^on of the 
l)roperty in the eortificato differs from that in the proclamation.^®^ , 

All irreoularilies,* though material in the sale »of immoveable 
property, are cured by the certificate of sale, except where tlnj 
judgment-rlelitor liad no notice of the proceedings.^®* Bpt the 
iiregularities antecedent to the sale are not. cured by the certificate 
of sale.*®® 

A c('rtificate ci‘ sale granted to a purchaser is not rc(juired to be 
Vi'gistered, although the Court grunting a certificate of sale of 

157. 0. 21, r. 77 (2) C. P. C. Act V Ucviiula Pria 27 (Ul. 34 ; 4 C, W. N. 

of 1008. 417. 

158. 0. 21,1’. 94 C. 1\ C. Act V of 162. Kylasa v. Ilaniasarni 4 Ma<L 

1008. « • 172; Vitlial v, Vitliojiiav Bom. 586. 

150. In re Vinayak Narayan 2^ Boiu. 16->. Bujha'lloy v. Ivjiin Kuj^iar 26 

120. Cal. 529; 3 C. W. N. 371 ; Smldo v. 

160. Kiislmaji v. Gaiie*(h 6 B6in. Baii«i 23 All. 476 ; Mamniod v. l^ocke 20 

139; Tantradhari v. Bundar Lai 7 Mad. 487; Nassiruddin v. S»iyudur 

C. L. J. 384 ; Bnija Kath v. Joggt swar Uahiuan 19 C, L. J. 2o!^. 

9 U. L. J, 346. 164. Balkishim v. Mawuiua 9 1. A. 

161, JagamaUi v. Karlitk Nath 7 182; 5 All. 142; 13 L. H. 232: 

L. .1. 436 ; BUiiual Das v. (nincshy, Naigar v. Bhaskar 10 Boni. 1 4 4. 

Kwr 1 C, W.N. 668 ; Madlui'^udaii v. 16.3. LcMua A-diton v. Madhahinoin 
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Stiii against 
certified 
purchaser 
baned. 


iiiimovoahle property is to send a copy of such ccrtificato to the 
Kogistorin^ Officer to file the copy in his Book No. 

No suit shall be maintained against person claiming title 
under a purchase certified by the Court, the certified purchaser 
or any person deriving title through him on the ground that the 
purchase ,vvas made on behalf of another person.'®^ The certificate 
♦ of sale need mot have been actually^ issued to the purchaser at the 
date of suit.^®® The ccrtifi^.d purchaser shall be conclusively deoiiied 
to be the real jmrehaser, the object being merely to discourage benami 
[mrehases at execution sales but not to render thomflillegal.^^^ But 
it conteinfilates ibo case of a real sale in execution ot a real 
decree in a real suit.^^^ 

As this provision bars the equitable jurisdiction of tlio Court, 
it is coihstriied strictly and pot extended beyond its express terms. 
Hence, if the real owner is actually and honestly in possession and 
the suit is brought by the’certified purchaser against tl)e real owner 
for any relief ‘hased on the certificate, the real owner may redst 
the suit on the ground that tlie certified purchaser is only a 
benamdsir,^^^ ‘But the real owner being in possession cannot obtain 
a declarutiop tliat tlie certified ‘purchaser was ar «mere benamdar, 
for the suit prohibited by this *rule Vs u6t confined merely to a suit 
for possession.^^^ Tlie mere possession gTve» to* the real owner 
to bold possession cannot alone give or transfer a* title from the 
benamdar to the real owner.^’^^ When the suit is based not on the 


14 C. W. N. 5t)0; 11 C. L. J. 489. 

166. Ss. 17 (Xll), 89 (‘2) 1. R. Act 
XVI of 1908. 

)67. a 66 C, P. C. ActV of 1908, 
The ox})n\SHion “certilieU i>urcha«er it? 
S. 817 Act XIV of 1 882 was hebl not W 
include a j)ei-son rlaiinitig through or 
undcj tlic certified purcliafser, such as, 
an heir or an assignee ; NisMiar v. 
Rairagi 19 ('.•L. .J. 880 ; Dukhada v. 
SriiiionVi 26 Cal. 950 ; *8 C. W. N. 
657 ; Nokori v. Sarup .5 C. W, N. 341 ; 
Theyyavclan v. Kochan 21 Mad, 7 ; 
iSibta V. Bliagoli 21 All. 196; contra 
Hari v. Karnoliandra 31 Bom. 61. 

168. Aldwell v. Ilahi Baklish 5 All. 
478. 

169. Bodh Singh v. Gunesh (-liunder 
19 IV. R, 356 ; 12 B. L. R. 317 ; Buhuri^i 


V. Buboortyj 14 Moo. 496; 18 W. 11. 
157 ; 10 B. L. R. 159 ; Lokheo Naraiii v. 
Kalipuddo 2 1. A. 154 ; 23 W. 11. 358. 

170. Akhil Prodliau v. Manmatha 
Nath 18 C. L. J. 616. 

171. Buhuns v. Buhooiee 14 Moo. 
496 ; 18 W. R. 157; 10 B. L. R. 
159 ; Lokhee Nai'ain v. Rally puddo 2 
L A. 154 ; 23 W. R. 358 Jan Muhainad 
V. Ila*hi l>akh.sh 1 All.^ 290 ; Govinda v. 
Ki.shmi 28 Cal. 370 ; Ghaziuddin v. 
Bishan Dial 27 All. 443 ; Uncovenanted 
Service Bank v. Abdul Bari 18 All. 461. 

172. Bishan Dial v. Ghazi-ud-dln 23 
All. 175, cotumenfing on Sasti Churn v. 
Anopurna 23 Cal. 699. 

173. Bishan Dial v. Ghazi-ud-din 23 
All. 175, dissenting from Monappa v. 

Surappa 11 >Ud. 234 ; Sankunni v. 
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uroiind that, the clofondaDt is a benamilar but on the title acquired 
by 12 years’ |)ossession, such a suit is not barred.^’'* 

The provision not affect tjie rights of the parties who by 
tlic operation of law are entitled to claim, as part of their common 
property, an acquisition made by one of themi in his own name 
if made by the use of joint funds. Thus, where the property is 
purchased by a member of a joint Hindu family with family funds 
l)ut in his own name, or where Ihe parties stand in the relation 
of partners and the purchase is made by a partner by the use of 
jiartnership fun^ls, or whore it is purchased by one of two decree- 
holders m his own name and the purchase-money is set off against 
the amount of the joint debt,^^^ a suit that the purchase is jointly 
for the purchaser and other persons is not barred. Nor, is a suit 
by a third person barred on the ground that the certified purchaser 
is a mere benamdar and that the property is liable to satisfy his 
claim against the benelicial owncr.^^^ 

Delivery of possession to the purchaser is not essential. A sale 
is not void because the* purchaser did not, at or subsequently to the 
sale, receive or liold [lossession of the property purchased. 

The moveablo , property of which actual seizure has-been made 
shall 1)0 deliveYed to tho*pufchascr. But where the property is in 
possession of some p\ersTJn other than the jiulgmpnt-debtor, the 
delivery to the purchaser shall bo made by giving notice to the 
person in possession, prohibiting him from delivering it to any one 
except the purchaser. A debt not secured by a negotiable instru- 
ment, or a share in a corporation shall bo delivered by a written 
order of the Court, probibiiing the creditor from receiving the 
debt and the debtor from making pjjiyment to any one except the 
purchaser.^”^ In the case of any other property the Court* may 

^^amyanan 17 Ma<]. 282 ; Kumbalinga v. 

Ariaputra 18 Mad. 436. 

174. KaraittMddm V, Niamat 19 Cal 

199 ; Bishan l^ial v, Gha/a-ud-cUli 23 
All. 175. ' • 

175, Bodh Bingh v. Gunesh Chunder 
19 W. R. 356 ; 12 B. L. R. 337 ; NatcKa 
V. Venkatarauiayyaii 6 Mad. 135 ; 

Miuakshi v. KalianraAia 20 Mad. 349. 

176, Achhaibar v. Tapasi 29 All. 557, 

177. S. 66 (2) C. 1*. C *Aob V of 
1908 ; see also Kanizak v. Monohur 12 


Cal. 204 ; Suldia Bibi v, 'Hai’a Lai 21 
Cal. .579 ; contrary dc(;i.sioii.s under S. 317 
Act XIV 'of 1882 were in Rinia Kurup v. 
Sridevi 16 Mad. 290 ; Kollautavida v. 
Tiruvalil 20 Mad, 362 ; D. & L. 43ank v. 
Tartab Bha,Mkar 21 All. 29 ; Kishan Lai 
V. Ganiruddhwaja 21 iVll 238 ; Ram 
Nurain v. Mohanian 26 ^11. 82 ; Khuda 
Bakheh v. Aziz Alam 27 All. 194 ; Naraiu 
Dei V. Durga Dei 35 All. 138. 

178. 0. 21, r. 79 C, P, C. Act V of 
1908. 


Lkotuhk y i. 


Exceptions. 


Delivery of 
[),).8sesion, 
actual and 
symbolical. 

(a) Moveables 
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make an order vesting it in the piirchaser.^^*^ 

Whore the iniinoveablo property is in the pos!=(k’‘Ssion of thr 
judginent-dohtor, or of some p^jrson on his bifluitf, or of some person 
elaiming ii tith^ created by the judgment-debtor, subsequent to tin- 
attachment, the Court shall, on the application of the purchaser 
made witjiin 30 days from the date when the sale becomes absolnt^*, 
order delivery to be made by putting him in actual possession of tin* 
property and if necessary, by removing any person who refuses to 
vacate it.^^® But when the property is in the occupancy of a tenaiii 
or other person entitled to occupy it, the Court sha[l„ order delivery 
to he made by affixing a copy of the certificate of sale* in some 
cons|)icuous place on the |)roper^y and proclaiming to the occupant 
by some customary mode that the interest of the judgment-debtor 
lias lieen transferred to the purchaser.^®^ The question of delivery 
of possession is one relating to the “ execution, discharge, or satisfac - 
tion of the decree” within the meaning of 8. 47 0. P. 0. Act V of 
1908. Hence, a decree-holder purchaser who does not lose his 
character of a party to the suit, merely because he hap|)ens also 
to be the purchaser, does not stand on tlie same footing as ?i 
juirchaser >vho is a stranger, so that he cannot' proceed like him 
either by an application under 0. 2l,'r.r. 95,9() C. P. C. Act V of 
1908, or by a se|)arate suit for possession.*^^* , An- order passed on 
an application for delivery of possession is not appealable.'®^ Bui 
im order disposing of an objection of the judgment-debtor to an 
application for delivery of possession by the decretj*holder on the 
ground that the decree-holder would not take delivery but reconvey 
the property to tlie judgment-debtor is appealable.^®' 

A purchaser is not precluded from bringing a regular suit for 
possession, even when his application for possession was rejected 
as matle beyond time.'®'* The purehaser of an undivided share 


179. O. 2J, r. SI C. U. C. Act V of 
1908. 

180. 0. 21, r. 95 C. C. Act V of 
1908 ; ^Art. 180 Sch. 1 lucliaii Limitation 
Aet IX of 1908 ; sec S\iltan fSahiP v. 
ChiclauiVjarairt Chottiar 32 Mad. 130, 

181. O.21,r,<-90 C, P. C. Act V of 
1908. 

182. Bhagwati v, Banwari 31 All. 82 ; 
Maiiomed Mosraf v. Habil Mia 6 0. L. J. 
749 ; Madhusudaii v. Gobinda Pria 27 
Cal. 34 ; 4 C. W. N. 417 j Kuber Biogh v. 


fShib LhI 27 All. 263 ; Anandi Kunvvaii 
V. Ajudliia Nath 30 All. '379 ; Ka.sinatlKi 

^ t 

V. ITthuman-sa 25 Mad. 529 ; Kattayat 
V. Rainaii 26 Mad. 740. 

183. Smdhu v. Hunsuin 28 Mad. 87 ; 
Mahomed Mosraf v. Habil Mia 6 C. L. J. 
749 ; Bhimal Das v. Ganc-sha Koei 
1 C. W. N. 658. 

181. Hari Charan V. Mon Mohan 18 
C. W. N. 27. 

18,5. Seru Mohun v. Bhagoban 9 Cal. 
602; Kwhori Mohun v. Chuuder NaUi 
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apply po^^^jcssion hut, must, brin^' ii suil. I’or f>art.ition.^®^' ^ 
\ <. 5 iiIt*for possession ^ag^inst the jud^meni-dehtor, or a person 
4 <‘rlving title from him must he brought within twelve years fri)m 
liiy (late* when the 'sale becomes absolute, the tftne during which 
n proceeding, it any, to set aside the sale has l)een presented being 
( xchided hut when the judgment-debtor was out oC possession 
.|i that date, such suit against the* third person must be brought 
witliin 12 years from the date when the judgment-debtor was tirst 
(>ntiiled to posses^smn. ^8® Both Arts. 137 and 138 apply to a suit 
by a person* claimuig through the auction piirchaser.'®^^ But a* suit 
l)v a transferee from a purcljaser to j*ecover possession of a tenure 
from the landlord falls under Art. 142.^^ 

Formal or symbolical possession is equivalent to actual possession 
lu'tween the purchaser and the judgment-debtor and gives a new 
starting point and limitation runs from the date of the sahseqiumt 
ilisposscssion and the purolyiser has 12 years to bring Jiis suit. 

But a symbolical possession* does not break upon the continuity of 
ilie combined adverse possession of a third party and thepjudgnKmt- 
(lebtor through whom ke claims4^^ Ndr, does the* svmbolicul pos- 
session i)revent limitation running in favour of the judgment-debtor, 


M ("ill. 644 ; Krishna v.' Sara^ivatula. SI 
Mali. 177 ; Kolintavita v. Kolintavita .'U 
MaU. T{ ; hswar Poi’shad v. Jai Narani 
\'l (’al. 169 ; iSlido, Narain v. Nur 
Muhaminad 29 All. 463. • 

186. Velnmalai v. Srini' asa 29 Mad. 
291. , ^ 

1S7. S. 16, Art. 138 Sch. I Limita- 
tion Act IX of 1908. 

188. Art. 137 Scli. I Limitation Act. 
IX of 1908 ; Kishori Mohun v. Ohunder 
Nath 14 Cal. 644 ; Nasiruddin v, 
Sayudur Uahmafi 19 C. L. J. 209 ; 
Vcnkat ilingam v. Vecrasami 17* Mad. 
89 ; 3 M. L. J. 267 ; Ahamed Kutfi 
V. Uamaii Nambudri 2r) Mad. 99 ; 
Covind V. Gangaji 23 Bom. 246 ; 
Lam Lakhan v. Gajadhar 7 A. L. J. 
^184; Khiroda Kanta v* Kri.slmada.s 12 
C. L. ,T. 878 ; Sadashiv v. Narayan 35 
P>oin. 452 ; 13 Bom. L. 11. 661 ;lBliag\vati 
Bauwari 31 All. 82 ; Namdev v. Ram- 
ohandra 18 Bom, 37 ; Agarchand v. 
ttakhina 12 Bom. 678. 


189. Seru Mohun • v. Bhagoh.ui 
9 Cal. 602 ; Arumuga v. Chokaling.irn 
\i) Mad. 331 ; Pullayya Mamavya 
18 Mad. 144 ; Sati v. Jogesh 31 Cal. ; 
8 0. W. N. 176 ; Govind v. tlangaji 
23 Bom. 246. 

190. B;iglm Nath v. Samad 12 G.W.N. 
617 ; 7 C. L. J. 560. 

191* Art. 144 Sch. I Limitation Act, 
TX*of 1908 ; Urabicka v. Madhub 4 Cal. 
870 ; 4 C. I,. R. 55 ; Hari 'Mohan 
Babarali 24 Cal. 715 ; Mangli Pra.sad 
V. Dobi Dill 19 All. 499 ; Narair*. Da.s v. 
Lalta Proyad 21 All. 269 * Shank.ar 
Bi.sto V. Naraingiu 22 Bom. f567 ; 
Gos.asylu Dalmai v, Bepin Bebary 18 
Cal. .520 ; Uma Shankar v. Kalka 
Praaad 6 (^al. 75 ; Jqggobundhu v. 
Ram Chunder 5 Cal. 584 ; 1 C. L. R. 
548 ; Joggobuinlhu v. Purnanund 16 
CJal. 530 ; Lakyhinnn v. Moru 16 
Pom. 722. 

192. Harjivau v. Shivram 19 Bom. 
620. 
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eoMi’irLsonv salks 


LK'HJRt'V 1. 


’Rcfjist'ince, 




wlifii'tf latlor remains in actual j)ossession and ihe property 
not in the occupancy of a tenant or otliett po^rson entitled to Oceupv 
the same.^®® » 

If the purchaser is resisted or obstructed by any person in oi*. 
taiiiing possession, actual or constructive, of the property, ho in l y 
M’ithin 30^ days from the date of sucli resistance or obstruction mai;*- 
an application to the Qomi complaining of such resistance or til > 
truction.^®* 

If tlie resistance or obstruction is made without any just oausi' 
by tlie judgment-debtor, or any person acting at bis instigation, {li(* 
(Jonrt may order him to lie detained in the civil prison for a term nut 
exceeding UO days.^®'* But, if the resistance or obstruction is ni!iii(‘ 
by any other person claiming in good faith to be in possession <4 
the property on his own account, or on account of some person 
other than the judgment-debtor, the application should be dismissed.’'^ 
A suit b 3 ^ a person against whom such order is passed must be 
brought within one year from the date of the order.'^" But, failure 
on his part to avail himself of this speedy remedy does not di- 
entitle liim to bring u regular suit for possessions^® The particular 
r(‘sistance or obstruction is the starti'ng»|)oint for limitation.^®^ 

When anv' person is dis|)osses.sed by tfcfe purchaser, he may, within 
30 days from the date of dispossession, make an ap|>lication to 
Oourt, disputing the right of the purchaser, to he put into posses- 
sion.*^ The claim should be investigated by the Oourt executing 
the decree and no question of valiiation arises for consirleratioiu 
although the decision may not be res judicata in a siihsequent suit. 
When the decree has been transferred to a Collector for execution. 


Mahadev Saktmraiu v. Jaim 
Naiiiji 3t>, Coin. 373 (F. B. ) overniliug 
Oopttl V. Kribliiiarao 25 Bom. 275 aiul 
Mahadeo v. Parashram 25 Bf m. 358. 

194. Oi 21, r. 97 Act Y of 1908 ; Art, 
l»j7 St‘h. I liiiiutation Act IX of 1908 ; 
Mancharam v. Fakirchand 25 Bom. 
478 ; Brajabala v. Gurudas 33 Cat 487 : 
3 C. L. .1. 293. 

isr.. S. 7 l‘’ 0. 21, r, i>S 0. I*. C. Act 
V of 1908. 

196. 0. 21, r. 99 C. I*. C. Act V of 
1908. 

197. Art. 11 A Soli. 1 Limitation 
Act IX »f 19(J8. 


198. Baivaiit v. Babaji 8 Bom. ‘in’.' ; 
Ke-sri v. Abdul HjwHitii 20 All. 305 ; Mutt i t 
V .‘Vpfwtsauii 13 Ma<l. 504 ; Shoteenatli v, 
Oblioy Nuud 5 (5d. 33jl. 

<19t^. lUmasckara v, l)harm-tnivt 
5 iMad. 113 ; Naraiii Dan v. Hazari Ld 
18 All. 233 ; Bar-anagore Jute Factory v. 
Uaj Kumar 13 C. W. N. 724. 

200. 0. 21, r. 100 Act V of 190^ : 
Art, 165 Sch. *^1 Limitation Act IX '-f 
19C8 ; see Uatnam Ayyar v, Krislmi* 
Doss 2PMad, 494;Har Dinv. biclmiau 
Singh 25 AU. 343. 

201. Kadatubiuiv. Doyaram 11 C.B.d. 
478. 
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(hp person wrongly onstod should apply to the Collector.*®* Wh^tf i^»ctubi; VU , 

ni.'ie symbolical possession is delivereJ, the person in constructive' 

possession cannot bo said to be “dispossessed,” unless the tenant 

is ousted from the property by the delivpry of actual possession to 

tlie purchaser.*®* If the applicant was in possession of the pro* 

jK.rty on his own account, or on account bf some person 

other than the judgment-debtor, the Court shall direct that the 

npjilieant bo put into possession of it.*®* But no question 

of title can be investigated in snch a proceeding.*'* When 

a claim under 0. 21 r. 58 C. P. 0. Act V of 1908 has hecii 

dismissed and a rsgnlar suit 1ms not been brought, the claimant 

cannot obj-ect to» tho dcliveiy of possession.*®* member of 

a joint Hindu family cannot be. said to be in possession 

of any particular portion of the joint property on bis own account.*®* 

‘Sons living with their father on the property from which they are 
dispossessed are not third parties and aro hound by tlie proceed- 
ings against them.*®* But a claimant who was in possession itt 
respect of his own interest, tlwngh joint with the judgment-debtor^ 
is entitled to bo restored ’to •joint possession with the purchaser.*"®' 

An order passed on an application complaining of rosislance, of 
obstruction, or dispossession is final-,. but any pe'rson, other than 
the judgment-deb'tor, may, within one year from tho date' of the 
order, institute a suit Jt,o l&stablish the right which he^claiins to the* 
present possession of tho property ami ho is not required to have 
the adverse order set ^isidc.**® But, if the order is not made after 
investigation, or where the Court declines to make an enquiry and 
refers tho parties to a separate suit, or when the application is dismissed 
lor default, the period of one year’s limitation will not ai)ply.*** An 

liOZ CJiaiidrarau v. Hanmati 2p7. XNwvorji v. Dcwisay 17 Born. 

Chaiulrarao 37 Bom. 488. 718. * * 

‘203. Ibrahim v. Uamjadu 30 Cal. 2(l8. Faiulharinath v. Malrabubkhan 

710 ; Kocherlakota v, Vadrevu 27 Mad. 21 Bom. 98, 

202 ; Brajabala v. Giirudas 33 Cal. 487 ; 209. Kadha Gobinda v. Roghu Nath 18 

3 G. L. .1. 293 ; Chidambara v. C. W. N. 695 ; 18 C. L. J’. J38. 

Niniy 27 Mad. 67*; Kisori Lai ^ v. 210. 0. 21, r. 103 C. P. C. Act V of 

Lall 1 C. W. N. 343. * 1908 ; Art. 11 A 8ch. 1 Liiiiitatioi.*Act 

204. 0. 21, r. 101 G. P. C. Act V of. IX of* 1908 ; .'.ee Maula Bukhli v. Bhaba’ 

Jjuudaii 19 C. L. J. 187. 

205. Kedar Nath v. »Saday Chandra 211. Bahimbux v. Abdii> Kadcr 32 Cal. 

L. ,1.13. 517 ; Kuiij Bcdiari v. Kaiidh 6( ’. L. ,1. 

206. Sankar Nalh v. Madan, Mohan 362; 8arat Chandra v. Tai ini Pra-siol 34 

n W. K. 208 ; II C. L. .li 61. (lal. 491 ; 11 0. W. N. is? ; lUe)i Ikhaiy 
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Suit to set 
aside a eale^ 


application for a rehearing of execution proceedioga is maintain* 
But an order passed ex piart e cmnot be set aside under 0. 9 , 
r* 13 C, P. C. Act V of Dispossession by at purchaser i» lun 

‘'otherwise than in due course of law s<^a suii under S. *9 S, 
Act 1 1877 cannot be maintained.*’* But, if he does not procef'ii 
under 0. 21 r. 96 C* P. C. Act V of 1908/ the dispossession h 
not “ in duo course of law.’^ 

A suit to set aside a sale in execution of a decree must l)o 
brought within one year from 'the date when the sale would ho 
confirmed, or would otherwise have become final and conclusive, Lml 
no such suit been brought.’’® But, where the sale was in its inception 
void; it is not necessary to have it set aside, as w,bere the plaintif[ 
seeks to set aside the sale on the ground that ho is not bound by tlio 
decree, in execution of which the sale was made, having been 
fraudulent and collusive,*” or where the sale was not authorised by 
the dj^pee under which the property purported to have been sold/^® 
or whpre the legal representative of the deceased judgment-debtor 
has^.ibeeji^. procesededi against, without any notice being given biih,*^** 


or where,the^sa.lo.i 3 ?fiffected of the p.roper ty of the persons who 
were not .parties ,,tp the .suit or proceed or properly represented 
In the , records, “vvOr w^^ property sold, is wholly outside the 

territplial jurisdiction assigned to the (^ourt,**^ *or whore a sale ha.s 


V. Bliddun 12 C L. R, 550 ; Meerudin v. 
Bahisa 27 Mad/ 25^ 

212. Safdar Ali v, Kishun Lai 12 

C. L. J. 6. 

213. Hari Charan v. Manmatha Nath 
41 Cal. 1 ; 18 C. N. 343. 

214. Kamini Sundari v. Sabed Sheikh 
14 C. W. N. 403 ; Haran Chandra v. 
Madan Mohan 15 C. W. N, 956. 

215. Muluk Patooni V. Bbarat Chandra 
i2 C. W. N, 694. 

216. Art. 12 (a) Sch. I Lipiitation 

Act IX of 1908. ^ ' 

217. Parekh v. Bai Vakliat 11 Bom. 
119 I Gundar v. Habibannissa 7 B. L. H. 
235 ; 16 W. R. 311. 

218. Nazar Ali v. Kedar Nath 19 AIL 
398 ; Jwala v. Masiat 26 All. 346. 

219. Eravav. Sidramappa 21 Bom.. 
424 (F.B.) 

220. Bonuelt v. Hamill (1806) 2 Sell. 


& Lef. 560; Jones v. Barnett (1899) 1 
Ch. 611 : (1900) 1 Ch. 370; Puma 
Chandra v. Bejoy Chaiid 18 C. L. J. 
18 ; Kliiarajinal v Dairn 32 1. A, 23 ; 
32 Cal. 296 ; 9 C. W. N. 201 ; 1 C. L. J. 
584 ; 7 Bom. L. K. 1 ; Rashid- un-nissa v. 
lanmil Khan 36 1. A 168 ; 31 All. 572 ; 
13 0.W.N. 1182 ; 10 C.L.J. 318 ; 11 Bom. 
L. R. 1225 ; Naraingh Narain v. Jalii 
Mistry 16 C.L.J. 3 ; Venkata v. Subhani- 
ma 4 Mad. 178 ; NarayAna Kothan v. 
Kaliauasundaram 19 Mad. 21 Diiji 
Himat V. Dhirajram 12 Bom. 18 ; Vishnu 
V. Ram Chandra 1)» J^m., 130 ; Hakini' 
uilaJi V. Nabin Chandra 18 C. W. N- 
1329 ; 20 C. L. J. 291; Narendra v. 
Jogendra 20 C. h, J. 469 . 

221 , Bakhina Churn v. Bilash Chundcr 
18 Cal 526' ; Prem Chand v. Mokhail* 
17 C4. 699^F. B.); Sadagopa v. Jamuna 
Mad. 54 J Balwant .v. Muhammad 15 ^11- 
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taken place on the basis of a satisfiwl decree, the satisfaction of .^^hich 
lias been certified to the Court,®* or where the execution proceedings 
were frauduliJnt and the person affected by the irregularity, had no 
notice of the procwdings and was. thus prevented from attacking 
their legality.*® 

When any ^portion of the proceeds of a sale in execution has 
been applied in any way for the benefit of a minor, the sal(v will not 
be set aside, nnles.s such sum which has been so appliod„be refunded . 
by the minor.*® 

An application for refund of money realized in execution of 
an ex parte dec^ep, subsecjnently set aside, or in excess of the amount 
of decreb subsequently amended, should be mado within 3 years 
from the date when the ex parte decree is set aside in the former 
case, or when the decree is amended in the latter.**® 

When a sale is set aside, the Court’s power of restitution is not 
confined merely to S. 144: C. P. 0. Act V of 1908 ; it has an 
inherent power to restore possession with mesne profits.*** The 
pfaintiff is also entitled do bring a suit for mesne profits of such 
lands within 6 years.*** 

The property shall be deemed to have vested in’the purchaser 
from the time wlmn the sale takes pluce and not when ,it becomes 
absolute and the eertiticate is j^ranteil to the purchaser,**® 


; ()])hoy Churn y* (Jolaiu Ali 7 Cal. 
410 ; 9 C. L. U. SOI ; Raui Lall v. Eauia 
Sumhui 12 Cal. 307 ; Ruiu.'iu v, CUandan 
Ifi Mad. 219 ; KadaV Hussain v. llu-ssaiu 
Saheb 20 Mad.inS ; 7 M. L. J. 52. 

222. Mothura Mohun v. Akhoy Kumar 
If) Cal. 557 ; Vellappil v. liamebandra 21 
Bom. 403 Dasi v. Sharup 14 Cal. 
370 ; Ram Gopal v. Rajan 6 0, Ij. J. 43 ; 
Janakdhari v, Gossain Lai 37 Cal. 107 ; 
13C.W. N. 710; 11 C. L, J. 264 ; 
Nandan Misser v. Harakh Narain 14 
0. ;\V. N. 607 ; U C. L. J. 266., . 

223. Levlnia Ashton v. Madlu^bmoni 
H C. W. N. 660 ; 11 C. L. J. 489 ; 
Hungsha Majillya v. Tincowri 8 C. W. 'N. 
230 ; Khirodo Sundari v, Jiiaiiendra 
Nath 6 C. W. N. 283. , 

224. Dyal Singh v. Ram Buddun 17 
R. c. H. 454 ; Vishivi v. Bam 

V'huiidcr 11 Bom. 130 ; liMiuir Singh v, 


Zakia 1 All. 57 ; Daji ,Hirnat v. Dhiraj- 
ram 12 Bom. 18 ; Jatha v, Yenkatapwi .5 
Bom 14 ;; Juugee Lall v. Sham Lall 20 
W. R. 120. 

225. Art. 181 Sch. I Limitation Act 
IX of 1908 ; Harish Chandra v. Chandra 
Mohan *28 Cal. 113 ; Mula Uaj v, Debi 
Piha>7 All. 371. 

226. Beni Madho v. Praii Singh 16 
C. L. J. 187 ; Prag Narain v. Kamakbia 
Singh 36 L A. 197 ; 31 All. 561 ; 14 C. 
W. N. 6.^ ; 10 C. L. J. 257 ; Amiranneasa 
Y. Kurimannessa 18 C, W. V. 1299, 

227. Art. 120 Sch. I Limitation^Act IX 
of 1908 ; F. H. Holloway v, Guneshwar 
Sii# 3 C. L. J. 182. 

228. S. 65 C. P. C. Act V of 1908. 
Under S. 316 Act of 1882, the 
vesting took place from the “date of the 
certificate'’; Prem Chand' v. Puruima 
Daei 15 Cal. 516 ; Amir Ka'2im v. Dar« 
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LkcTOBEVI. purchaser acquires a good tUb only against the person 

“ bound by the decree and not against a stranger.*** The general prin- 
ciple is that the title o£ a purchaser, not a party to thp* suit, cannot 
bo impaired by shewing any mere error, or frrcfgularity, or fraud in 
the proceedings in which ho did not participate and of which ho 
had no notice.*** Ho cannot be held to have lyid notice of the 
irregularities that had ocourred in bringing about the sale. “ It, 
• would be extremely dangerous ^ to impress upon the purchaser 
under decrees that which had escaped the vigilance of the Court, 
its officers and of (he Bar would form a sufficient ground to set 
aside a sale.”**‘ It i.s always necessary for an intouding purchaser 
to enquire who 'are the parties having title to, interests in, or lien 
upon, the property and whether they have been brought within the 
jurisdiction of the Court so that its judgment, decree, or order 
directing, or authorizing the rales of the property, is binding upon 
them to the extent that the sale may transfer their title, interest, or 
lien, or estop thorn from assertipg it against him. It is further 
essential to inquire whether all these parties have been brought 
before the Court iu the capacity in which" they are entitled to, or 
claim some esfate, lien, or interest.*** 

Wheii^ riierefore, property sold in exociiiion ofi i\ decree under 
the order of a competent Court, is purcha^^ed by a stranger hou.afiih 
and for value j^nd tlie sale is confirmed, the sale cannot be set aside 
on the ground that the judgment-debtor had a cross judgment of 
a higher amount, or that there was any ’irregularity or defect 
of procedure not discovered by the Court or 'its officers, nor apparent 
oil the face of the records, or that the property was not liable to 
attachment and sale,^®® of that the execution of ‘ the decree was 


bari Mai 24 All, 475 ; Adhar Chumier v. 
Aghore Nath^ 2 C. W, K, 5S9 ; Shiam 
Lai V. NatheUl 33 All. 63. 

229. Umesh Chuuder v. Zahiy Fatima 

17 1. A. 201 18 Cal. 16 L 

230. Malkarjun v. >iarhari 27 I. A. 
216 ; 25 Bom. 337 ; 5 0. W. N. 10; 10 
M. L. J. 868. 

231. Per Sir Edward Sugden L. C,, 
in Bowen v. EYan.'^(1844) 1 Jo. k Lat. 178 
died in Narayana Kotijau v. Kaliana- 
^undiiram 19 Mad. 219. 

, 232, Freeman on Void Judicial Sales 


§: 3 . 

233. tlewa M ali ton v. Bam Ki.slicu 

13 1. A. 106 ; 11 Cal. 18. 

234. Balkishna v. MaBuina 9 1 . A. 
183;, 5^11. 112; 13 C. L. H. 232; 
Ilangasami v. Peria«ami 17 Mad. 58 ; 
Narayuna Kotlian v. Kal iana.su iidaram 
19 Mad. 219 ; Yelleppa v. Harn Chandra 
21 Bom. 463; Paresh IShith v. Hari 
Charan 38 Cal. 62'i; 15 C. W. N. 875 ; 

14 C. L. J. 800. 

235. Pa^idurang v. Krishnaji 28 

Bom. 125. • 



IN KXKCI TION UK DKCKKKS KOH MuN'KV. ItU 

frnU(luU‘nt oi^ was harn'd by limitation, 236 ilia t the decree was 
juio •svhicli the Coi\rti ought not to have passed,®®^ or that the 
summons was not duly served,*®® or that a \\M*ong person was 
vnbstitiited in the 'place of the deceased judgnumt-debtor.***® But if 
the Court has no jurisdiction to sell, the sale is void and inetlectiud 
io pass any title, even to a honafule purchaser for value without 
ijotii‘e. 

A honajlde purtdiasei’ who is a stranger to tlie decree is under 
no ol>ligation tojook behind tlie decree, to see wlndher it has been 
rightly nftide ami does not lose his title to the ^property by the 
leviusal or inoditication of the decrea subs(Mjuent to the contirination 
of sale ; but the judginent-d(‘btor, whose property is sold, must 

seek redress from the deeree-liold(‘r.*^® Under anv otiuu’ rule con- 

* ■* 

fidenee in such sale would be entirely dissipatetl and doubts wotdd 

tie introduced in sales under the authoritv of the (hiurt and the 

• * 

iinal result would lie that the creditors would become tla^ |)urcbnsers 
ou ihoir own terms, or* the jiroperty would be soKl at a grossly 
iuade<)uate price. If, however, the property belongs •to an infant, 
it is for th<3 (kmrt to say in eaoh case, whether it yvill be iu 
aeeordance witli justice, ecjuitV and’ good conscience that the saje 
ought to lie set aside or , 

But where the purchaser is the decree-holder, he is bound to 
restore the property , liack to tin? judgment-debtor upon the reversal 
of the decree, fol' the lavy will not permit him U) lx* ignorant of the 


Saixula Cliiirii v. Mulioiaed 11 
('al. ; Uadha Ma(]hab v. K.al[mtarn 

17 (J. Ti. .1. 200 ; BiHhiiu Chan<l v, Bijuy 
•'Imiid Ja C. h. ,!. r»8S. 

KauiiKilla v. (’hander Sen 22 
All, .‘{77 ; Kudralullah v. Kuhra Begam 
All. 25. ,, 

2:18. }*are»h Na(h r. Hari (’Sar.'fn 38 
t'al, (>22 ; 15 (’. W. N. 875 ; 14 O 1. 5. 
300. 

280. Malkarjun v. Narliari 27 1. A. 
iilO ; 25 Bom. .837 ; 5 C. AV. N, 10 ; 10 
M. kJ. 368, * 

240. Jan Ali v. Jan Ali 1 B. h II. 
A. C. 56; 10 W\ K. C. B. 1.14 ; Jung(M? 

V. Sham Ball 20 W. K. i). R. 120 ; 
Debi Dutt v. Sulxalra 2 Cal. 283 ; 25 
V- R. 440; Kaunailla V. Cbandtr Sen 


22 All .377 ; Hargu liull v. (iohinda Rai 
10 All. 511 ; Ciiisli (Ihunder v. Miller 
3 <i. B. K. 17 ; Zainulahdin v. .Vshgar 
1.5 1. A. 12 ; 10 All. 166; I)ora.sHmi 
V. Anna.saiiii 23 Mad. •306 ; Ram 
Bogan V. Bhawani Ujha I I Cal. 0; 
Miikhodrf Daai v. <lu|)al (’luinder 26 ( ’al. 
734; 3 U. W. N. 766 ; *('huiKlan v. 
Raindeiii 31 Cal. 400 ; Syed Natltadu v. 
NaUu Mudal} 27 Mud. 08 ; Shivlal v. 
Shaiiibhu Pra.sad 20 Boni. 435 ; Set 
Uined V. Srinath 27 C'al^SlO ; 4 C. \\\ N. 
602 ; .lanakdhari v. (tossain Lai 37 ('al. 
107 ; 13 C. W. N. 710 ; 11 C. L. ,1. 254 ; 
Bareah Nath v. Hari Charati 38 Cal. 
622 ; 15 C. W. N. 875 ; 14 C. L. J. 300. 
241. Abdool Hye v. Nawab Raj 
0 W. R. 0. H. 106 ; B. L. R. (K. B.) 911. 
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Lkctuuk V^I. facts iind proceedings relaiing to the suit and execution proceed- 
ings.2^^ principle is that the Court will,nq,t; permit an injusticr. 

to he done hy reason of an erroneous order which has been reversed 
and will restore the*parties to tlie position which Yhey would other- 
wise have occupied.*^^ But where the [property sold in execution of 
a decree was brought by the decree-holder, and resold by him to a 
honafule purchaser for value, such purchaser will get a good titln, 
though the decree may he suh^^eriuently reversed.*** Similarly, 
although the original purchaser has himself been guijty of devices, or 
had notice of siigji devices practised by others, he, can transmit a 
valid unim[)eachahle title to a \endee for value in good faith and 
without notice.^*® 

What passes to a purchaser at a sale in execution of a decree 
for money is the right, title and interest of the judginent-dohtor, 
whatever that interest may he, /‘.c., the purchaser buys the property 
with all risJvS and defects in tlio judgment-debtor’s title.**® lie 
obtains only the precise interest and no more of the execution-debtor, 
since the property is sold with all the charges and incumbrances, 
legal and equitable* to wdiich it was subject in the debtor’s hands.**^ 
To (letermino the nature and extent ^ of the judgment-debtor‘s 
right, title and, interest in the property solfi, tbo te^t is, as stated by 
Lord Watson' in the course of the argument in 'Pettachi Chettiaj 
v. Chlnnatambiar,**^ what did the Court intend to sell and what 

f) 

did the purchaser understand that he l>onght ? Those are questions 
of fact, or rather, of mixed law and fact and must Ix^ detormiued 
with reference to the cjrcumstancos under wliich the sale took 


24»i{. Khiarajmal v. Daiui 32 I, A. 
23 ; 32 Cal. 2‘>6 ; 9 C, N. 203 ; 
1 C. L. J. r>S4 ; Mina Kumari v. Jagat 
Sattani 10 Cal. 220 ; Zaiiiulalxlm v. 
Artghar ir> I. A. 12; 10 All. loO; 

Mukhoda 'Oasi v. Gopal Chunder 
2() Cul. 734 ; 3 G. W* N. 766 ; Set 
ITmed V. Srinath 27 Cal. 810 ; 4 C. W. 
N. 692. 

243. Beni Ijjladho v. Pran Singh 
15 C. L. J. 187 ; Prag Narain v. 
Kainakhia Singh 36 T. A. 197 ; 31 All. 
551 ; 14 C. W. N. 55 ; IOC. L. J. 257 ; 
Boraaami v. Annasami 23 Mad 306. 

244. Ismail Rowther V. Hajab Row- 
ther 30 Mad. 295 ; Marimuthu v. Subba- 


raya 13 M. L. J. 231. 

245. Freeman on Void Judicial Salt-, 
HI. 

246. Dorab Ally v. Kxeou^ors t»l 
Khajah Moheeoodeen 5 1. A. 116 ; 3 Cal. 
806*; f?iianto Ghande;* v. Naiu Sukh 21 
All. K55 ; Sundara v, Wiikata 17 Mad. 
228 ; Sobhagehand v. Bhaichand 6 Boin. 
193. 

247. AVickham v. New Bininswick 
Rail. Co. (186.1) 1. R. 1 P. C. 64. 

248. 14 I. A. 84 ; 10 Mod. 241 ! ae,' 
also Simbt'mnsth v. Oolap Siogli 14 I. A. 
77 ; 14 Cal. 572 ; Mobabir v. Moheswinr 
17 T. A. 11; 17 Cal. 584; Timmappa 
V. Naramha 37 Bom. 031. 
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|il:ico and the true moaning of the tlocreo and the proceeding 
leading up to tHe sale.^^'^ 

It IS necessary to vSt^o fti each case what was actually sold,®*^^ A 
*s;ilc-certificato is not conelusive as to the property sold.^*^ What was 
olTered for sale ai\d bid for, is detcuanined by the order of the Court 
<ind tho proclamation. Whore an existing property is accurately 
described in tho |)roclamation, a certificate of sale cannot >be issued 
in respect of a different property. If by mistake wrong property 
was attached and an oi\ler made for sale, the only course left open 
to Iho deeree-holder is to commence the proceedings over again.*®* 
It is tho duty of Hie purchaser to see that tlie certificate conveys 
what he supposed to have purchased* and if there he any defect, it 
may be amended.*®*^ In cases of doubt the whole execution proceed- 
ings may be looked at.*®* A sale-certifete and an order for sale 
must be construed with reference to the circumstances under which 


the suit was brought and the tr\io meaning of the decree under 
wliich tho sale took place, as nvell as the nature and scope of the 
firoceeding leading up to it.*®^‘ When there is a difference between 
the proclamation of sale and the sale-certificate, the particulars set 
forth in the proclaradtion must be takefn as of superior authority.*®*^ 
Documents in other judicial procoecUngs tending to shew that a* 
mistake has been ‘made in drawing up the proclamation are irrele- 
v(‘!it.2®7 The purchaser takes the property as defined by the 


240. Al)(hil A/iz V. Appayasami 31 
1. A. 1 ; 27 Mml. 131; 8 C. AV.,N. 186 ; 
'Fara Lai v. Sarobar Singh 27 I. A. 
33 ; 27 Cal. 407 ; I C. W. N. .633 ; 
Uarliaindeo v. Ram Naraiii 1*9 C. L. .T, 
182 ; Akhoy Kumar v. Bejoy Cliaiid 29 
Cal. 813. 

250. Bi.sse 3 sur Lall v. LuchmesHur 
6 I. A. 233 ; 11 B. L, K. 121 ; 19 W. 11. 
351; Devji v. S»mbhu 24 Bom. 135; 
Jairam v. Joma Kopdia 11 Bom? 3tTl ; 
Ooneral Manager v. Ilamapat 14 TCoo. 
605 ; 17 W. H, 459. 

251. Balvant v. Hira Chand 27 Bom*. 
334 ; Shantappa v. Subrao 18 Bom. 175 ; 
Ram Chandra v. Kassifia 16 Mad, 207 ; 
Ambala v. Naduvakat 6 Mad. 325. 

252. Tliakur Barmha v. Ji>an Uam 
nv.yf. N.313; 19C. L. J. 161. 


253, Bujha Roy v. Ram Kuinrfir 26 
Cal. 529 ; 3 C. W. N. 374 ; Saddo Kun- 
warv. Bansi Dliar 23 All. 476 ; Mammod 
V. Locke ^20 Miul. 487 ; Nasiruddin v. 
Sayuder Rahman 19 C. L. J, 209. 

^54, Mohalnr v. Moheswar 17 I*. A. 
11 ^at p, 14; 17 Cal. 584 ; Ananda 
Kumar v. Hari Pass 27 Cal. 5^1.5 ; Nifcayi 
Behari v. Hari Govinda 26 Cal. 677 ; 
Natesayyai/ v. Narasimmayyar 13 Mad. 
480. 

2,55. Akhoy fcumar v. Bejoy (*hand 
29 Cal. 813; Jotindro Mohan v, Jogul 
KishoVe 7 Cal. 357 ; 9 C. L, R. 57 ; 
Gocool Bagdi v. Debendra^Nath 14 C. L. 
J. 136, 

256. Uma Churn v. Gobiud Chun* 
der 1 C. L. R. 460. 

257, Thakur Barmha v, Jiban Ram 
18 C. W. N. 313 ; 19 C. L. J. 161. 


Leoturk VT. 
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Lkoturk VL boundaries in preference to the area in the sale-certificate.**® 

^ The test to be applied to determine the exac^ ''interest whii 1; 

passes at a sale in execution of a decree hgifinst a Hindu \vido 
or a qualified owner, is, whether the suit in which the sale was* 
directed was one brought against the defendan/, upon a cause of 
action, *personal to herself, or one which affects the whole in. 

> heritance.V® 

I 

The purchaser of the right, title and interest of a member of a 
Mitakshara joint family estate is entitled to ascertain the same liv 
partition.*®^ At a sale in execution of a rneatgage-decree, tlio 
interest of both the mortgagor and the mortgiVgeo passes to tlio 
purchaser.^®* But where an undivided share in immoveable property, 
part of which is subject to mortgage, is sold in execution of a money- 
decree, the presumption is^ in the absence of specific indication to the 
contrary, that tlie share sold was, as far as might be, the share whieli 
was not encumbered.*®* * , 

title < 1 • 1 . j. 1 1 . «. 

ftiid interest. -Ih^ Words, right, title and interest, ^ must be interpreted in tlio 

sense in which they are understood at tfie date of sale ; any cliango 

in the interpretation of law will not affect the rights of the purchaser. 

Thus, by, the law as then interf)reted when the rfght, title and interest 

an an impartible zemindari was sold, the purchaser was only entithxl 

to a life interest in the zemindari. Subsequently; this interpretation 

of the law was reversed by the Judicial (yommitteo which liol«l 

that the holder of an impartible zemindari is entitled to nn 

absolute interest and that such interest is alienable. This new 

interpretation does not enlarge the rights of the purchaser under ii 

sale made previous to the decision of the Judicial Committee.*®^^ An 

execution sale, while it relates.,back to the attachment, is not confined 

to the debtor’s title at that time. It includes in addition title hel 1 

by the ‘debtor at the moment of the sale, though acquired subsequent 

to attachment. But title acquired subsequent to the sale, does not 
— — 1 , 

258. CTtwsain Dae v. Mrittunjoy 18 PArsliAd v. Mehrljan 17 LA. 194; 18 

C. Lr J. 541. (jaL 157; Peary Lai v. Chandi Chainn 

259. Trilochan v. Bakkegwar 15 li C. W. N. 163 ; 5 C. L. J. 80. 

0. L. J. 423 ; Radha Kmei\ v. Nauratan ' 261. Maganlal v, Shakra 22 Boiu. 

6 Q. L. J. 490^; Jotindro Mohan v. Jogul 945. 

Kishore 7 Cal. 357 ; 9 C. L. R. 57. 262. Sheo Barain v, Nur Muhainintel 

260. Deendyal v. Jugdeep 4 I. A. 29 All, 463. 

247 ; 3 Cal, 198 ; 1 C. L. R. 49; Suraj 263. • Abdul Azia v. Appayasanii 31 
Bunsi V, Sheo Pershad 6 I. A. 88 ; 5 I. A. 1 ; 27 Mad. 131 ; 8 C. W. N, 186 ; 
Cal 148; 4 C. L K. 220; Madho Viruthuroyar v. Ramanuja 37 Mad. 22. 
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inure to the benefit of the purchaser.*®^ A minor is not bound by Lecture VL 
i^ale in execution, if neither his rights and interests in the property ’ ~ 
nor, Hiose of the pensofts flirough whom ho claims, arp expressed to bo 
•sold.’®*^ When sued by a third party for possession, the purchaser 
van add the time the judgment-debtor was in possession to the time 
of liis own possession, in calculating the time pOvSsession had been 
;id verse to the plain tiff ^ * 

The fact that before the reversal of the sale the decree-holder 
()l)t}dns another decree of a similar character against the judgment- 
debtor, does not vaJidate the title based upon the decree which has 
j)ecn reversed.*®^* But, if ilie decree is subsequently restored, the 
sdc shall also be restored.®^® When ft non-transferable holding is 
H)ld, the landlord is not entitled to re-enter, unless the teriant lias 
abandoned the holding*^® • 

The purchase is subject to all equities, lien, easements and condi- 
iions of which the purchaser Iiad notice and \o all defects reveale<l 
by the judgment and exccation.^^^ Thus, a purchaser at an execu- 
tion-sale is affected by the doctrine of Us pendens which, although 
it ends with the decree, revives on the execution^ procecMlings. being 
taken.^^^ But whefe execution proceedings were taken fpiy^ years 
after the decree, they did n^t revive^the Us pendens The pur» 

(baser purchases the rnterests of the judgment-debtor at the time 
of sale, subject to all ecplities then existing, what was attached 
and sold and what ho, without having special means of knowlc^dge, 
inferred from the'proceeding of sale that he was buying and not what 

2G4. Freeman on Kxeouiion.^ § 335 ; 561 ; 5 C. L. J. 563 ; (lobinU ChunUer 

tbijiesli Chuader v. /^liur ^Fatima 17 v. Guruoburu 15 Cftl. 94 ; Dinonatli v. 

1. A. 201 ; 18 Crtl. 164. Shauia.Bibi 28 Cal 23; 4 0. W. N. 

265. Ab(]ool Kuiecin v. Jaun AJi 18 740 Ull v. Freo Lall 13 C. W.* N. 

R. C. R. 56 ; Dyal Singh v. Ham 226 ; 9 C. L. J. 96 ; KuiiUi Umali 

Buddun 17 \V, K. C. H. 454. v. Amed 14 Mad, 491 ; Moti Lai v,. 

266. Viavawathv. Subraya 15 Bom. Karabuldiii 24 1. A. 170; 25 Cal. 179; 

290; All Saheb v.'Kaji Ahmed 16 Bom. 1 C. W. N. 639 ; Shivjiram y, Wbimtin 

i97. • * 22 Bom. 939 ; M^hadeo Sanm v. Tliakui* 

267. Hazari Mull v. Janaki FrWid Proaad 34 0. W. N. 677 ; 11 C.*L. 

6 C. L. J. 92. ^ 528 ;* Tinoodhaii v. Trailokhya 17 

268. Unmyad Sahu ' . Bindoiswari C. W. N. 413 ; Byramji v, Chunilal 

6 C, L. J, 102. 27 Bom. 266 ; Samal v. Babaji 28 Born. 

269. ifogendra Nath v. Tincowri lO 361 ; Garudhuj v. Baiju Mai 28 All. 

L J, 147, 337 ; HtWiidoyal v. Raintanoo 15 C.L. J. 

270. Freeman on Executions § 335. 137. 

271. Faiyaz Huaaiu v. Flag Nary in 272. Bhoje Mahadev v. Gangabai 37 

L A. 302 ; 29 All. 339 ; 11 C. W. N. Bom. 621. 
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Lecture VI. might have been sold.*’® But his title is not subject to secret equi- 
ties of which ho had no notice, actual or construotive, though th. v 
are such as might be enforced against the judgment-debtor but for 

the sale.®’* < » 

The decree-holder does not guarantee the title of the judgment- 
debtor,' but being bound to notify before the sale all incumbrances 
on the property to be sold, he isi estopped from setting up against the 
purchaser a secret encumbrance in his own favour. But to establisli 
the plea of estoppel against the decree-holder, a statement in the sate 
certificate is not conclusive; it is necessary tcT prove^a statement 
made anterior 'to the purchase which may have influenced the con- 
duct of the purchaser.*’® A purchaser is bound by the estoppel 
which binds the judgment-debtor.*’* He is bound by the principle 
of res judicata which bars the judgment-debtor.*” Bight of 
ea.semcnt pas.ses against the judgment-debtor, as in a voluntary 
sale.*’® But the mere noticoi of an alleged mortgage in, the 
proclamation of sale docs not preclude t'he purchaser from proving the 
real nature of the transaction.*’® A purchaser in execution of his own 
decree is entitled.to question the validity and honajide of a mortgago 
on the. property.**® If the mortgage turns ou.t* tp bo invalid, the 
• judgment-debtor is not entitled to cl^jim from the purchaser the 
amount due 6n the mortgage, as uni)aid vendor’s purchase-money.**’ 
The purchaser is liable for government revenue which fell due 
between the date of sale and the confirmatfon of sale.*®* By S. 6’» 


273. Alukmoneo v. Banec 4 Oal. 677 ; 
3 C. L. U. 473 ; Doral> Ally v. Abdool 
Aziz 6 I. A. 116 ; 3 Cal. 806 ; 2 C. h. K, 
7)29 ; Tara Lai v. Saiobar SingK- 27 

I.’a. 33 ; 27 Cal. 407 ; 4 C. W. N. 533. 

» 

274. fieemaii on Void Judicial Sales* 
§4 la. 

275. Aman AH v. Mir* Hoftfsain 10 
C. L, J,*605 ; PraHHiina Kumar v. 
Srojkaiitha 40 Cal. 173 ; 17 C. W. N. 
137; 16 C. L. J. 202. 

276. Prayag Kaj v. Sidhu* Prasad 
35 Cal. 877 ; Mahomed Mozuffer v. 
Kishori Mohun 22 I. A. 129; 22 C.al. 
909 ; Poreshiiath v. Anathnath 9 I. A. 
147; 9 Cal, 265; Dehcndmualli v. 
Abdul Samed 10 C. L. J. 150 ; vontnt 
Oanofih v. Purshollam 33 Bom. 311. 


277. Uainpal Singh v. Ram GhuUia 
32 1. A. 17. 

278. Mookta Soonduree v. Muthoot n- 
Hath 22 W. R. 209 ; Huroc Madhub v. 
Hem Chuvider 22 W. R 522- 

279. Jairaj Mai v. Hadha Ki.shan 
35 All 257 ; Shib Kunwar v. Sli-;') 
Prasad 28 All. 418^; Gaiiesh v. Pui- 
Hliotlxam 33 Bom. 311. 

4-^80. Shah/.iauddin Abdul r. Kailabh 
Chandra 2 C. L. J. 599. 

281- Izzut-uii-niBsa Begam v. Partip 
Singh 36 1. A, 203; 31 All 583 ; 13 
C. W. N. 1H3.« 

282. S. 30 B. L. U. Sales Act XI 
1859 ; f Bhawani Kuwar v. Mathiii * 
Prasad 39 I. A. 228; 40 Cal 89»; 

C. W. N. 985; 16 C. L. J. 606 ; Shyain 
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B. T. Act VIII of 1885, rent is a first charge on a tenure or 
holding ; the 'p^urcliaser must, therefore, betaken to purchase it, 
charged with the reu4 d^ie in respect of it at the date of salo.*^^ 
But he is not personally liable for the rent which ^ell duo before his 
j)urchase.*®* A^sale of a mortgaged property for Court-fee payable 
to the Government under 0. 33, r. 10 C. P. 0. Act V of 1908 by the 
mortgagee has no firiority over a sale in execution of a mortgage- 
decree.*®® 

A sale of an undesigned or unlocated piirt, as of a certain quanti- 
ty of land out of, a larger j)arcel, is void for uncertainty and the pur- 
chaser is ‘not allowed to locate his purchase.*®® . 

The sale-proceeds shall bo rateably distributed among those per- 
sons who have, before the sale, made application to the Court for the 
(‘.xecution of decrees for })ayment of money, passed against the same 
judgment debtor and have not obtained satisfaction thereof.*®^ The 
object is to prevent unnecessary multiplicity of execution-proceedings 
in* a case where there are juany decree-holders and tc* obviate the 
necessity of each and every one separately attaching and separately 
selling a particular property and to secure an (^(juitabfe administra- 
tion of th (3 propeji’t^y, by placing all Uie decreeduflders upon the same 
footing and making the property rateably divisible among them, 
instead of allowwig ojio 1o exclude all the others, merely because he 
happeneil to be the first who had attached and sold the property.*®® 

The decree-hulderjy must have actually applied for execution of 
their decrees to the Court by which the assets are held,*®® fliough 
it is not necessary to have the decrees transferred to the Court 
holding the assets,*®® 


Kuioari v. Uameswnr Singh 31 1. A. 176 ; 
.32 Cal. 27; 8 C. W. N. 786 ; Hhyrub 
Clm rider v. Soudaruiiii 2 Cal. Ill ; 
Chalraput v, Qrindra 6 Cal. 381) ; 7 C. 
L. IL 456. 

. • 

283. Bejoy Chand v. Saahj^ Bjmsaii 
18 C. W. N. *136; Moharanee v. 
Hareiidra Ball 1 C. W'. N. 158 ; Manindra 
Chmider v. Jaiaaliir 32 Cal. 643 ; 
» C. W. N. 670 ; Satyendra Nath v. 
NilkantJia 21 Cal. 389i; Kanina Moyee v. 
►Sureudra Nath 26 Cal. 176. 

284. Jogeinaya v. Qirjndra Nath 
•1 0. W. N. 590 ; Ba«h Bebary v. Peary 
M'oliuii 4 Cal. 346 ; 3 C, h. ll, 116, 

Picfehd V. Mewa Lai IH 


,C. VL N. 133 ; 15 C. L. J. 327 ; Braja 
Nath V. Joggeswar 9 C. L, J. 316. * 

2v86. Freeman on Void Judicial Sales 
§37. 

287. .S- 73 C. P. C. Act V of 1908. 

288. Per Strachey C.J.^in Bithal Das 
V. Nand Kisl^nrc 23 All. 106 ; see also 
Chuni Lai v. Jugal Ki-shore *27 AIL 
13£ ; Fink v. Maharaj Bahadoor 26 Cal. 
772 ; 1 C. W. N. 27 ; Hasoou Arra v. 
Jawadoonnissa 4 Cal. 2£. 

289. Krishnasbankar v. Chandra^- 
tthankar 5 Bom. 198 ; Dattaraya v. 
Kahimtulla IS Bom. 456. 

290. (Jlark v. Alexaadar 21 Cal. 
200 ; War Bhagat v. Auandaram 2 


LK' TUBK VI. 


Distribution 
of sale -pro- 
ceeds. 
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liECTURB yi. 


The application for execution must be made before the realisatior, 
of the assets by the Court^^^ The sale-proceeds areSiot deemed t > 
be realised, until the entire amount of the piirckase-money in resped 
of all the parcels is paid into Court and not v\d)en the property is 
sold, nor, when the*sale is confirmed. Tlie assets ^nust be realize i 
by some process of Court in execution.*^^ Money paid by tie^ 
judgment-debtor out of Court to the decree-holder, or to satisfy tli » 
attaching creditor’s decrees and to raise the attachment, or deposited 
under S, 174 B. T. Act VIU of 1885, or 0. 21, r. 89C.P.C. Act ol 
1908 cannot be taken as assets.**^* ♦ ♦ 

It is only holders of decrees for the payment of money* that are 
entitled to rateable distribution* But every decree by virtue of which 
money is payable is to that extent a decree for money, even thougli 
other relief may be granted l)y the decree, £?.(/., sale of mortgaged 
property.*®* Thus, a decree for payment of mesne profit, though 
the amount has not yet been ascertained,*®® a decree for [)ay- 
meat of mortgage-debt “ from the mortgaged property and from 
the defendant personally,”®®^ a decree* directing payment under 
0, 34, r. 6 0.*?.C. Act V of 1908 of the balance of a mortgage-debt 


remaining due after payment of*the nett proceeds'of the sale of tlie 
mortgaged property ,*®-'^ is a decree for *tho payment of money. A 


decree directing the payment of 

C. W. N, 126 ; cQiUra Niiiibaji v. 
VacUa 16 Bom. 683. 

291. Fink v, Mabaraj Bahadoor 
26 OaI. 772 ; 4 0. W. N. 27 ; Indra 
Chand v. Qhanesbyaiii 9 C. L. J. 210 ; 
ijiinivasa v. Seetbaramayyar 19 Mad. 72. 


money T)y Mny • person, does nol 

• , 

C. L. J. 49 ; Mari Suiidari v. Siiashi Bala 
1 0. W, N. 195; Bihari Lai v. 

Lai 1 G. W. N. 695 ;‘Roahun Lai v. Raiii 
Lai 30 Cal! 262 ; 7 C. W. N. 341 ; .Soi abji 
Cooverji v. Kala Kaghunath 36 Bom. 
H'6 ; Harai <Saha * V. Fai/.lur Rahiuau 


292. Hafez v. Datnudar 18 Cal. #242; 
VisliVHiiath V. Vireband 6 Bom, 16 ; 

Ramanthaii v. Sul>raiiiaiiia 26 Mad, 179 ; 

« 

Arihmuthu Chetty v. Vyapuripatidaram 
35 Mad, 688 ; Indra Chand v. tlhanesh- 
yam 9 0. L. 210. 

293. Vibhudapriva v. •Yusuf 28 Mad. 
380 ; &c\v Bux v, Bhib Chunder 
13 Cal. 225 ; Prosonnomoyi v. SreenVth 
21 Cal. 809 ; PursboUm<biSb v. Suraj 
Bliarllii 6 Bom. 5S8; Gopal Dai v. Ohunni 
Ivall 8 All. 67 ; Gouri Dutt v. Amar 
Chand 15 C. L, J. 49; Jetha Bhima & Co. 
V. Janbai 37 Bom. 138. 

294. Gouri Dut't V. Amar Chand 15 


40 Gal. 619 ; 17 G. W. N. 636 ; 18 G.L.J. 
144; Gauesh Bab v. Vithal Vamau 37 
Bom. 387. 

295. Hart V. Tara Prasaimall Grtl. 
718. 

« 

296. ^Viraraghaba v. Varada 5 Mad. 
123 . , 

297. Kart v, Tara Prasanna 11 Cal 
718; Fazil V, Kiishna 25 Cal. 580 ; 
2 C. AY. N. 118 ; Kartick v. Juggernatli 
27 Cal. 285 ; Ram* Gharan v, Bhool)arat 
16 All. 418 ; Pahalwan v. Narain 22 Alb 
401. V • 

208. Mallikarjunadu v. Lingamurt*! 
25 Mad. 2^4, 
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.'('ase to be a decree for the payment of money, in so far as that Lecture 

I erson is concerned, merely because it directs, as against another * 
person, the realization oi a money-claim from mortgaged property.®®® 

'A judgment entered up under S. 81 of the Insolvent Debtor’s Act 

I I and L2 Viet. o. 2\ is a money-decree.®®® * 

The judgment-debtor must be the same, and it is immaterial that 
lie is one of the judgment-debtors and the decree-holder might have 
proceeded against the others.®®^ * Decrees may be against tlje 
judgment-debtors in some cases and against his legal representatives 
ill others,®®® Ai) ;vttachment before judgment is effective, if a decree 
is subseiiuhntly obtained.®®^ But a decree-holder \yho causes pro- 
perty to be attached before judgmenjb must, after judgment, make a 
fresh application for execution under 0. 21, r. 11 C. P. 0. Act V of 

4 % 

The Court is competent to enquire summarily, whether any of 

the decree-holders claiming rateable distribution, is a benamdar for 

• * 

the judgmont-debtor or But a claim to tho attachment 

cannot 1)0 inquired into.®®® ’ When property attached by a sii[)erior 
Court is sold in execution proceeding in an inferioT Court, the 
superior (burt is Mru only (vourt coiv/petent to determine any claim 
for rateable distribution of* assets realized by the sale.®®^ When 
a decree is transferred* to' anotlior Court, the origivial Court can 
entertain an a[q)lication for distriluiiion of assets.®®^ The distribution 
of assets does not impart a conclusive adjudication of tho rights 
of the parties which nv^y, however, be done by regular suits.®®® 


209- D & L. Bmk v. Uiujo.enauted 
Ser ice Bank 10 All. ku • 

300. In re Bhag Wandas 8 Bom. .'ill. 

301. Shuiiib’ioo Nath v. Lucky iiatJi 
V Crtl. 920 ; CJj'ant v. Subramiiiiam 
22 Mad. 2il; D&L. Bank v. Unco - 
venanted Service Bank 10 All. 3.5; 
Uoneali v. Shiva 30 Cal. .583 ; 7 W, N. 
414 ; (iatti Lai V. Bir Bahadur 27 All. 
UmS ; ttauianthan v. Subramania 2t> Mad. 
179; Chot ilal V. Nabibhai 29 Bom. 528; 
7 Bom. L. R. 507. 

302. Hart V. Tara fVasanna 11 Cal. 

^18; contra Govind v. Mohoniraj 2.5 
Bom. 494. ^ 

* 30.3, Bhagavvan Ohamlra v. Chandra 
Mala 1 0. L. J. 97. ,, 


301. Ballonji v. Jordon 12 Bom. 400, 

305. * llaghu Nath v. Cliatrapat 1 C.W. 

V. 653; in rc Sunder Das 11 Cal. 

• • 

42; Chhanganlal v. Fazarali 13 Bom. 
151; Burivn i hand v. Piniie|idta Narain 
17 C W. N. 326; 16 C. L. J. 582; 
Peary Lai v. JVary l) is 18 C. L. J. 646. 

306. Raiujas V. Guru » Cliarau 14 
C. \V. N. 396 ; *11 C. L. J. 69. 

307. Bhugwan Chandra v, Chundra 
Mafa 29 Cal. 773 ; 1 C. L. J. 97 ; Badri 
Pras id V. Saran Lai 4 All. 359; Arihinuthu 
Chetfcy V. Vyapuripaudaram 3.5 Mad. 588. 

308. Baij Natli v, F. H. Holloway 
1 C. L. J. 315. 

309. Shankar Sarup v. Mejo Mai 28 
1. A. 203 ; 23 All. 313 ; 5 C. W. N. 619, 
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LEcruRK VI» Where assets are paid to a person, not entitled to receive the sam^ 

* any person so entitled may sue such person to c^ompel him u 
refund the assets.®^® Such suits being snit% for money hud anj 
received, the period of limitation is 3 years from the date of receipt • 
of the assets by the defendant.*'^ But a mere order to pay monev 
is not sufficient to give a cause of action, until the money is actuall)^ 
paid.*^* Application may also be made tor refund of money levie l 
in execution within 3 years when‘tlie right to apply accrues.®^® 

The rights of the Government are not affected.®^^ A judgmont- 
deht duo to the Government is entitled to precedeii 9 e.*^® 

Before the , sal e-proceeds have been actually ^distribated, any 
decree-holder may maintaia q suit for a declaration that the decree 
of a rival decree-holder is collusive.®^® The insolvency of the 
judgment-debtor does not affect an order for rateable distribution 
of assets realised up to the date of the vesting order.^^^ 

An appeal lies from an order for distribution, if it comes iindiii* 
S. 47 Act Yi of 1908 but not other wisc^^is The High Court cun 
interfere under S. 115 whore the Court *below puts an erroneous 
interpretatioR on S. 73.®^® 


310. ts. 73 (2) C. F. 0. Act V #>f 
1908. 

* 311. Art. 02 Sell. I Limitation Act IX 
of 1908 ; Viahmi* v. Achut If) Bom. 
438 ; Shankar Sarup v. Mejo Mfil 28 I. A. 
203 ; 23 All. 313 ; 5 C. W. N. 6^19. 

312. Hart V. Tara Frasanna 11 Cal. 
718. 

313. Art. 181 »Sch. I Limitation Act 
IX of 1908 ; Kurupam v. Swlhsiva 10 
Mad, 06 ; Harish Chuiider v. Cltandi^ 
Mohan 28 Cal. 113; Mula Raj v. belu 
Dilial 7 All. 371 ; Venkayya v, Itaghava- 
ohai'lu 20 Mad. 448 ; Girdhari v. Sital 
Vraniid 11 Ail. 372. 


314. 8. 73 (3*) e. P. C. Act V of 1908. 
‘3ir>t, Sec. of State v. Bombay Landing 
Co. 5 %)m. H. C. 23. 

I ' 

316. Trailakya JCath v. Fulin Behari 
3 C. L. J. 385. 

317. Howatson v. Durrant 27 Cai. 
351 ; 4 C. W. N. 610. 

318. Jagacli^h v. Kripa Nath 36 Cal, 
130. 

319. Malwraja 'of Burdwan V, Apurba 
Krialma 14 C. I.. J. 50 ; Indra Chand 
V, Ghaneshyam 9 C. L. J. 210 ; Sew 
Bux V. Shib Chunder 13 Cal. 225 ; 
Viraraghava v. Farasurama 15 Mad. 
372. 



LECTURE VI 1. 

Compulsory Salesin execution of decrees for rent in Bengal. 

“ Rent means whatever is lawfully payable or cloliver,iiblo in What is rent ? 
luoney or kind by a tenant to his landlord on account of Rio use or 
(H^cupiition of the land held by him, and includes also money recover- 
•il>lo under any enactment for the time being in force, as if it was 
KMit. I?ut monoj* payable in respect of forest rights is not 
ront.^ Nor, imfiositions upon tenants under the* denomination 
ot abwab, mathat, or other like appellations in addition to the 
actual rent are rent ; nor, can tliey bo recovered as such, for they 
are not lawfully payable.^ S. 54 of ,Reg. VIII of 1793 laid 
down that all existing abwabs should be consolidated with the Ami 
jnnia into one specific sum and 55 prohibited the imposition 
ot any new abwab or maiiiat upon the tenants on aby pretence 
whatever, on a penalty of ‘ three times the amount imposed for 
the entire period of the imposition. S. 3 of Reg. V ot 1B12, though 
modified certain provisions of lleg.*VIII of 1793, deejured that 
nothing therein contained 'khould bo construed as sanctioning or 
legalising the iin[i'ositiv>n of arbitrary or indefinite cesses. S. 10 
of Act X of 1859 and S. 11 of Act VITI (B. C.) of 1869 provided 
that if any sum was .exacted from the tenants in excess of the 
sum specified in the pattaji, they were entitled to recover damages 
not exceeding double the amount so exacted. Evoh where it is 
proved that abwabs hayo been paid, or have been payable before 
the time of the Permanent Settlement, • a landlord is not legally 
entitled to recover them from his tenants, even assuming that by 
the custom of the estate, or agreement, or judicial determination the 
tenants and their ancestors before them have, for a great number of 
years, paid shch abwabs.®^ ^When a parftcular sum is the lawful 
consideration for the use and^ occupation of the land it is rent and 

1. 3(5), 193 B. T. Act VIII of 72Gj^Woomeah v. Barada 28 Cal. 17; 

1885; see Abdullah v. Aaraf Ali *7 Orjoon Sahoo v. Anund Singh 10. W. R, 

0. B. J. 152. 2.57 ; Jotindra Mohan v, Chandra Nath 

2. S. 74 B. T. Act VlII of 1885. 6 G. W. N. 360 ; Mathura Prosad v. 

3. Chultan Mahton v. Tilukdaii Tota Singh 40 Cal. 806 ; 16 0. L. J. 296 ; 

8hig 11 Cal 175 (F. B.) ; Tilhkhdari v. Apurna Churn v. Kasain AU 10 0. W. N, 

Chulhan Mahton 16 1. A. 152 ; l7'Cal 527 ; 4 0. L. J. 527. 

131 ; Radha lVo*siad y. Bai Ko>#r 17 Cal. 
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Leotukk VIL uoi ahwal),^ Tims, hatta being merely an allowance for the ex- 
change of sicca rupees, i.e., Company's rnpees introduced bj Act 
XVII of 1835 i§ not an abwab. Hence, if a tenancy has been created 
before 1836, bnrifa^is pnma/aciV not an abwab.^. But a stipulation* 
tor the payment of an abwah in a permanent* mukarrari lease 
created *since the B. T. Act VIII of 1885 is valid, as S.74 does not 
control S# 179 of the Act.® Jlence, abwabs are not recoverable 
from a permanent tenure-holder under a lease created before 
the Act which could not be recovered before the passing of 
the kcU • ‘ 

Cei^es. Road cess ahd Public works cesses are not abwabs.® But cesses, 

though recoverable by any process by which the amount may he 
recovered as rent, if it were due on account of rent of a transferable 
tenure, are not rent, as thoy are not payable for the use and occupa- 
tion of land.* They are only personal debts and cannot bo properly 
recovered from the property on which they are assessed when sjiich 
property belongs to a person who has not* been recorded as proprie- 
tor under L.^R. Act VII (B. 0.) of 1876.^® 

Dak cess payable under the Zamindari Dak Act VIIT (B. 0.) of 
1862 (vow repealed by Act IV of 1907) is not raht. But wlu're the 
Dak cess is claimed under the contract which rent is payable, it 
must be regarded as rent, because it is claimed prtjctically as part of 
the rent.'^ 

Moneys recoverable as rent are money fiayablo under (1) S. 38 


4. Kalftnand v. Eastern Mortgage 
Agency Co, 18 C. L. J. 83. 

5. Rameslxar Koer v, Qobarclhan 
UU7 C. h. J. 202; Mir Tapur^ih V. 
Gopi Narayan 7 C.L.J. 251 ; Ram Sairan 
V. Gyan Singh 6 C. L, J. 637 ; Rain 
Khelwan v. Kumar Roy 6 C. L. J. 867. 

6. Krishna Chandra v. Su(6iila Soon* 
duri 26 Cal.* 611 ; S C. W.N. 608 ; A«8an. 
ulla r. Tirthabasini ‘i2 Ca\ 680 ; 
Gayratulla v. Qirish Chandra 12 C. W. 
R, 175- 

7. Gayratulla v. Girish Chandra 
12 0. W. N. 176 ; Apurna Churn v. 
Kasam AH 10 C. W. N. 527 ; 4 0. L. J. 
627. 

8. Narendra Kumar v, Gora Chand 
33 Cal. 683; $ C. L, J, 391 ; Ashutosh 


V, Amir Mollah 3 C. L. J. 337 ; Sumo- 
moyee v. Purresh Narain 4 Cal. 576. 

9. Kisbori Mohun v, Samdamani 
1 C. W. N, 30; Nobin Chand v. 
Baiisenath 21 Cal. 722 ; Mohesh v. 
Urnatara 16 Cal. 638 ; As-anulla v. 
Tirthabasini 22 Cal. 680. 

10. S. 64 Road Cest Act IX (B. C.) 
of 1880 ; Shekaat Resain v. Sasi Kar 
19 (?al. 783 ; Ahsaaulla v. Manjura 
Banco 30 Cal. 778 ; Mahanuud v. Bani 
Afadhab 24 Cal. 27 ; Umachurii v. Aja- 
danuisa 12 Cal. 430. 

11. Watson V. Sreekristo 21 Cal. 
132 ; Bijai Chand v. Brohmodas I 
C. L, J. lOln ; Jillar Rahman v. Bijoy 
Chand 28 Cal. 293; Jnantwia Sundari v. 

Cliandra 32 Cal. 972./ 
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ot the Bengal Survey Act V (B. 0.) of 1875 ; (2) S. 83 of the Irriga- 
tion Act in (B. 0\) of 1876 ; (3) Ss. 47, 04 A of the Oess Act IX 
(B. 0.)*of 1880; (U) S. 44 ^f Bengal Drainage Act VI (B. C.) of 1880 ; 
^5) S. 10 of the (;ourt of Wards Estates Act III (B. G.) of 1881 ; (6) 
S. 74 of the Bengal Binhanknient Act II (B. C.) oD1882 ; (7) Ss. 23 
and 24 of the Bengal kSanitary Drainage Act VIII (B. 0.) of 1895. 

Interest decreed on unears of rent Jind damages awarded in lieu 
of interest are arrears of rent.^* *A sum of money pa)^ible by a 
tenant out of the rent to a third person under assignment is rent, 
although not payable to the landlord, for the assignee not being a 
party to the assignment and not having accepted it, in the contem- 
[dation of the parties, the money does not cease to be a part of the 
rent, or recoverable as siich.^* So, where an assignment of arrears 
of rent after they fell due is nvide, the amount due is rent, for the 
money was due as rent at llie time of the assignment and the assign- 
ment does not deprive it ot that character, so. far at all events as the 
temftit is conceriKMl.^* But where Government revenue . aiireed to 
be paid by a Putnidar bn. behalf of the Zemindar is a part of the 
consideration for the enjoyment of the tenure, but isu not to be 
dealt with as rent, it is not reut^* • 

Where a tenant fs a pernuinont teiuiro-holdcr, a raiyaC holding 
at a fixed rate, or ai] ()ccu[)aaicy raiyat, the rent is a first charge on the* 
tenure or holding. So also, subject to thi.s, is the amount of damages 
decreed to the landlord, when in a suit between the landlord and 
tenant, the tenantu-enounces his character as tenant of the landlord 
by setting up, without reasonable and |»robablo cause, title in a third 
|)erso!i or hiniself.^^ A decree for arrears of rent due in respect of a 
tenure or holding,* or il decree for damages under S. 186 A may be 
executed to enforce these charges by the*sale of the tenure or bold- 
iug, provided the decree has been obta'ined by (a) a sole landlord, or 


l‘A S. ICl (o) B. T. Act VIII of 
1885. 

• • 

13, Basanta Kumftri v, AHhuto.^Ii 27 
Citl. 67 ; 4 C. W. N. 3 ; Bliek(fliari 
V. Badhsingh 27 Cal. 663 ; Jnaiia<^k 
J^uiiflarl V, Atul Cliaiidra 32 Cal. 972. 

14. Munaar v. Lokyath 4 0, W. N. 
10; ^Sr^»h Clmnder v. Nachim Kazi 27 
C'aJ. 827 ; 4 C. W. N. 357 ; MoUeiidio 
N%th V. Koilash Cikamlra 4 CW.N. 605. 

1'5. Jotindra Mohan v, Javao Kum^n 


33 I. A. 30 ; 33 CM. UO ; IOC. W. N. 

t 

201 ; 3 C. L. J. 7 ; aee also Ileiaeiidraj. 
Nath V. Kumar Nath 32 Oal. 169; 
9 C. vr N. 96 : Kali Kuuiar v. ftidliik 
Bhu.-*u 16 C. L. J. 89. 

16. S. 65 B. T. Act VIII of 1885 (. 

S. 104 Act X of 1859 4 Act VIII 

(B. C.) of 1865; S}. 59 Act VIII (B. G.Y 
of 1869. 

17. S. 186A B. T. Act VllI of 
188.5, 


m 

Lectukk Vfl. 


Rent and 

fbimagcta- are 
first charge 
oij the teiMraf 
<Hid bolilingr 
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Lecture VII. 


What is a 
decree for 
rent? 


(h) the entire body of landlords, or (c) one or more cosharer landlords 
who has or have sued for the rent duo to all the coskirers in respeol, 
of the entire tenure or holding and inade?? all the remaining co- 
sharers parties defendants to the suit,^® 

A decree obhfinted by a landlord who at the time is the sole 
registered proprietor, is a decree for rent, even if it appears ultimately 
that he is not the sole landlord.'^ So, is a decree for arrears of rent 
obtained by the landlord agaihst the dofauUing tenant, as having 
accrued doe between the date of sale of the tenure in execu- 
tion of a rent-decree and the date of confirmation of the salo.^*^ 

» t 

An agreement for payment of rent to eosharer landlords separately 
does not bar the right of pne cosharer to sue for the whole rent 
making his cosharers defendants and to bring the tenure to sale 
in execution of the decree.^^ But if the decree be in favour of a 
cosharer in a joint undivided estate for his share of the rent, it has 
no further effect than a mere decree for money.*^ A fractional co- 
sharer, the’^eforo, who has obtained a decree for liis share of the tent 
cannot sell the tenure or holding, for if he'^wero allowed to do so, it 
would be mifair to his other cosharers who had not sued for their 
shares of the rent;^^ Where ,two eosharer landlords obtain separate 
decrees'^' for rent for the same period (each imfidtig in his own suit 
liis eosharer a party) and the tenure is sold in execution of the 
decree obtained by one of them, the other cannolr execute the decree 


18. Ss. 148A, l^i8B B. T. Act 
Vllf of 1885. 

19. Mafizuddin v. Asutosh 14 C.W.N. 
352; lie. L. J. 140. 

20. Karuim Moyee v. Surendra Niith 
20 Cal, 176. 

il. Praraada Nath v. llamani ‘Kauta 
35 I. A, 73 ; 35 Cal. 331 ; 12 C. W.‘ N. 
249 ; 7 C.'l. J, 139, 

22, Dwarka Nath v. Suvrida 8 C.L.U. 
407 ; Gobind Chuiidcr v, Rain Chunder 
22 W. R. 421 ; Dwarkanath v. Dhun 
Monee 15 W. R. 624 ; Mee toon joy v. 
Khettur Nath 6 W. R. (ActX) 7l. 

23. K. B. Dutt V. Gostiia Behari 16 
a W. N. lOOG ; 16 C. L. J. 379 ; Hari 
Oharaii v. ' Uanjit Singh 25 Cal. 
917a; 1 C. W, N. 521; Naraiuuddin 
V. >Sreeinanta GhoHh 29 Cal. 219; 
5 C. W, N. 327 ; Sadagar Sircar 


V. Krishna (vliandra 26 Cal. 937 ; 3 
C.W.N. 742 ; Surbo Lai v. Wikoa 32 
Cal. 680 ; Jarip v. Ram Kumar 3 C.W.N. 
747 ; AtVaz Mollah v. Kulsiirnannossa 
10 C. W.. N. m ; 4. a L. J. 68 ; 
Pramada Nath v. Rainatii Kanta 35 I. A. 
73 ; 35 Cal. 331 12 C. W. N, 249 ; 7 
0. L. J. 139 ; Sislii Kumar v. Seeta 
Nath 35 Gal. 774 ; 7 0. L. J. 425 ; 

Jibau K.ri.'shua v. Brojo Lai 30 1. A, 81 ; 
30 Cal, 550 ; 7 C.W.N. 4*25 ; Prom Chand 
V. Mokshoda 14 GAI. 201 ; Bijoy Sankar 
V. Ihijciidra Kumar 13 C. W. N, 746 ; 
9 C. L. J. 479 ; Durga Charau v. Kali 
Prasauna 26 Cal. 727 ; 3 C. W. N. 586 ; 
Sita Nath v. Atmaram 4 C. W. N. 571 ; 
Doorgadhur Huro Mohiiii 13 C. W. N, 
270; Belli Madlmb v. Jaod Ali 17 Cal. 
390. . 
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by the sale of the same tenure but; is only entitled to recover the Lectukk VIL 
sum from the ijale-proceeds as a first charge.®* 

Rent is ncTt regarded as due from the person against whom the 
decree is obtained but is due in respect of the temire.®^ Tlio land- 
lord is therefore in ‘the position of a first mortgagee, as far as the 
rent is concerned.®® Ho does not waive the right secured to him to 
preserve the integrity of tlio tenure by suing the registered trans- 
feree of a part of the tenure jointlyiwith the transferor,®’^ or by recog- * 
nising the subdivision of the tenure by the tenants and choosing to 
accept a decree making each of them separately liable for his own 
share of tjie reuL^® 

When a tenure is sold in execution of a mortgage decree, it 
passes to the purchaser, subject to the charge for rent, and can he 
sold in execution of a decree for rent accruing due previously to the 
confirmation of sale.®^^* But where itfis sold in execution of a rent 
decree, it cannot be resold for any arrears accrued before the date of 
sirie,"^® The fact that the tenant has become an insolvent and his 
tenure has vested in the Olficlal Assignee does not prevent the decree- 
holder from selling the tenure in execution of his decree.^^ 

Under the forinor rent law, Act X of 185t), a decree for arrears Sale of tenure 
of rent of a saleable under .tenurq could not bo exeeulied by the 
attachment and sale of anj' immoveable property except the tenure 
itself, unless it. was shown that the satisfaction of f.he decree could 
not he obtained I>y execution against the person or moveable property 
of the tenant, judgment-debtor.^’ So, if the decree wore not for 
arrears of rent of a Saleable tenure, but for money due under the 

24. Nilambar v, SJatyapriya Ki C. W. Lai 1 0. W. N. 458, 

N, 701, * 30. *Faez Rahman v, Rainsukh 

25. Shamcliaiul v. Brojonath 21 .21 Cal. 109 ; Raai Chuuder v. Bamir 

W. R, 91 ; 12 B. L. K. 48 1 ; Kanta Gazi 20 Cal. 25 ; Luteefan v. Meah Jail 

Laik V. Lraclmmn Ojha 10 L. J. 197. 6 W. R. 112 ; Prangoiu; v. Hemanta 

26. S. 05 B. T. Act VIII of 1885 ; Kumari 12 Cal. 597 ; Ram 8aran v. 

Tarini Prosad v,. Narayan Kurnari 17 Cal. Mahomoil Lau'f 3 C. W. N. 02. 

301 ; Moharance Danya V. Har*n(>a Lai 31. Chundcr Narain. v. Kinhcn 
1 C. W, N. 458 ; Royzuddi v. Kali Nath Cliand 9 Cal. 855, ^ 

33 Cal. 985 ; 4 C. L. J. 219 ; Mehcruii- 32. S. 105 Act X of 185 ; Deanu* 
netja V. ShamSundar 6 C. W. N. 83L toollah v. Nazir AU 1 B, L. R. A. C. 

27 Sourendra Mohan v. Surnomoyi 210; 10 W. R. 341 ; Jokce Lai v, Narning 

26 Cal. 103 ; 3 C. W. N. 38. Narain 4 \V. li. (Act X) .5 ; Hurri«h 

28. Surho Lai v. Wilson 32 Cal. Chundcr v. Coll, of Jeanoro 3 Cal. 

^80. • 712 ; Lalit Mohan V. Binoilai 14 Cal. 11. 

29. Moharanee Daaya v. Hi^endra 
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Lkctuke VIL Act, the decree-holder was bound to proceed in tlie first instance 
, against the person and moveables of the judgment-debtor and after 
they had been exhausted, execution could, b(^ take^i out against 
immoveable property for the balance.®® But under the present law 
the landlord has a ckarge upon the tenure or holding for the rent 
and damages for denial of landlord’s title and also a remedy agaiiist 
the tenanf personally for the debt duo to him, so that he is not bound 
'to proceed ’against the tenure or holding in respect of which the 
arrears or damages have accrued in the first instance, but is entitled 
to pursue his other remedy before he sells the tenure or holding 
itself,®* ^ 

Mode of Where a decree for rent has not been, or cannot he, enforced 

by the sale of the tenure, the charge created by S. 65 B. T. Act 
VIII of 1885 cannot bo enforced in any other way.®^ Thus, when 
a landlord has taken a mortgage of the holding of a tenant, he is 
debarred under 0. 34, r. 14 G. P. C. Act V of 1908 from bringing 
it to sale in execution of a decree for arrears of rent due in resi)etjt 
of it, otherwise than by instituting a suit, trader S. 67 T. P. Act IV 
of 1882,®® §9^, also a landlord who purchases the defaulting tenure 
in execution of his •money-decree, subject to rpnt charge, cannot 
execute his vent-dccree, as the jivlgment-debt in lift favour for rent 
is "extinguished.®^ A single decree for /he consolidated rent of 
several tenures,?^ or a decree obtained in a suit on ar; instalment bond 


33. S. 109 Act X of 1859; Bhikari 
8uku! V. Godadhar Ramanuj 17 C. W. N. 

87 ; 16 C. L. J. 586 ; Chaitan Patgo^'i 
V. Kuiija Behary 38 Cal. 832 ; 15 C. W. 
N. 863 ; 14 C. L. J. 281. 

34. Ss. 65, 186A B. T, Act , VIII 
of 1885 ; Sailaja Prosad v. Gyani Baa 
18 C. L. J. 29 ; Soureiulra Mohan v. 
Surnomoyi 26 Cal. 103; 3 0. W. N, 

88 ; Tariiii Pro^iad v, Narayan Kuniari 
17 Cal. 301 ; Bhal^iii Charau v. Pratap 
Chandra 8 C. W, N. 575; tfotick Chuudur 

V, Foley' 15 Cal. 492. 

35. Soshi Bhuaun v. Gogan Chunder 
22 Cal. 364. 

36. Rauiani vi Sureiidmnath 1 C, 

W. N. 80 ; Sheodeni v. Ham Saran 26 
Cal. 164 ; 3 C. W. N. 290 ; Tokhan 
Singh V. Girwar Singh 32 Cal 494 ; 
9 C. W, N. 37g; 1 C. L J. 118 ; Chundra 


Nath V. BurroU Shoondury 22 Cal. 813 ; 
Auhhoyepsuri v. Goiiri Sunkur 22 Cal. 
859; Basiruddiii V. KaiLiH 33 Cal. 113; 
Ashutosh V. Beliari Lai 35 Cal. 61 ; 
11 C. \V. N. 1011 6 C. L. J. 320. 

37. Sailaja Profiad v. Gyani Daa 
18C. L J. 29; Meheruuimsa v. Sham 
Suudar 6 C. \V. N. 834. 

38, Muluk Chand v. Satiah Chandra 

14 C. W. N. 335 ; 11 C. L. J. 56 ; Hash 
Mohipi V. Dehendra Nath 16 C. W. N. 
395 ; Hridaynath v. "Kriishna Praaad 34 
Cal. 298 ; 11 C.W.N. 497 : 6 C. L. J. 
153 ; Kanta Laik v. Lachman Ojha 
16 0, L, J. 197 ; Bipra Da^s v. Raja 
Ram 36 Cal 765^; 13 C. AV. N. 650 ; 
Baikanta Nath v, Del^endm Nath 11 
C. W. N. 676 ; Nanda Lai v. Sadh j 
Clianui 7 C. L. J. 96. ' 
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for arrears of rent,^^ or a decree for rent obtained against a Hindu 
widow, operates merely as a decree for money. 

But neither the nature of the dei)t, nor the d(?cree for arrears 
’ of rent makes the tenure ipso facto hypothecated for the debt. 
The riglit to bring a tenure or holding to sale belongs exclusively 
to the landlord and exists so long as the relationship of landlord and 
tenant exists. Hence, a person to whom certain rents ar^j due and 
who obtains a decree therefor after ho has parted with the property 
in which the tenancy is situate has no such right.*^ So, if at 
a time when a suit for rent is instituted and a decree obtained the 
plaintiff is*still tile landlord, the fact that subsequently he sells his 
landlord’s interest does not prevonU him from bringing to sale 
the tenure or holding in execution of such a docreo.*^ But a decree 
obfaituMl in a suit for rjuit l)rought by •a landlord wlio ceases to 
have interest in the land before or during the pendency of the suit 
or by a mere assignee only of the arrears of rent from the land- 
lord, can be executed jis a^irtoney-decree only,*^^ So also* an assignee 
of a decree for arrears of rent in whom the landlord’s interest in 
the property itself is not vested can execute the (jecrecT only as an 
ordinary money-dfAji’ee.** ’ , , 

An application for the execution of a decree for arrears of rent 
obtained by a laildloill sliall not be made by an “'Jissignee of the 
decree,” unless the landlord’s interest in the land at the date of the 
application has beconre and is vested in bim.^® This rule iny:)oses 
a limitation upon the execution of a decree for rent and it should 


39. Iloyzuddi v. Kali Nath 33 Cal. 
985 ; 4 C. L. J. 219 ) Hritloy Nath v, 
Joyram 4 C. L. J. 402. 

40. Krishna Qopal v. Heiti Chuiuler 
16 Cal. 511. 

4L A. H. Forbes v. Maharaj Bahadur 
18 C. W. N. 747 P. C., reversing Maharaj 
Bahadur v, A. H. Forbes 35 Cal. 7p7 ; 
7C. L. J. 652. • * 

42. Khetra Pal v. Kritarthamoyi 33 
Cal. 566 ; IO C. W. N. 547 ; 3 C. L. I 
470, oveiTuling Hem Chunder v. 
Mon Mohiui 3C. W. N.,604. 

43. A. H. Forbes v. Maharaj Bahadur 
18 C. W. N. 747, reversing Maharaj 
Bi^adur v. A H. Forbes 35 Cal. 737 ; 7 
C. L. J, 652 ; Nageodra Nath v, Bhubaii 
Mohan 6 C. W. N. 91 ; SrimanU v. Ma- 


hadeo 31 Cal. ,5.50 ; 8 C. W. N. 531 ; 
DoorgjulUur V. Huro Mohini 13 0. W. N. 
270 ; Bijoy Saukaj' v. Uajendra Kumar 
13 CtW.N. 746 at p. 7l9 ; 9 C. L. J. 479 ; 
M5hendro Nath v. Koilash Chandra 4 C. 
W. N. 605. 

44. Diiio Nath v. Golap Mohini 1 

C. W. N. 183 ; Manurathan y. Hari Nath 
1 C. L. J, 500 ; ijruru Charan v. Kartik 
Nath 10 C. W. N. 44. * 

45. S. 148 (h) B. T. Act VIII of 1885 ; 
see Shainbhu Nath v, Sheo Perslnwl 40 
Cal. 462 ; 17 C. W. N. 2?6 ; 17 C. L: J. 
227, overruling Dwarka Nath v. Peari 
Mohan 1 C. W. N. 694 ; Maumotlio Nath 
V. Rakhal Chandra 14 C. W. N. 752 ; 
10 C. L. J, 396 ; Karuna Moyee v. 
Sureudra Nath.26 Cal. 176. 
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therefore be interpreted strictly and should not bo extended to any 
person who does not come properly within its provisiqn/® Thus, the 
word “ assignee ” does not include the heir or representative of tlio 
decree-holder,^^ nor a trustee for the bemefit oE ^the decree-holder’s 
heirs.^® . < 

An arppHcation for execution of a decree for rent for a sum not 
exceeding Es, 500, exclusive of aijy interest which may have accrued 
after decree upon the sum accrued but inclusive of costs of executing 
such decree, must bo made within three years from the date of the 
final decree in the suit, or appeal, or review, as t’lro case may be, 
unless the judgment-debtor has by fraud, or force prevented the 
execution.**^ The period of limUation will be the same even when 
a cosbarer landlord obtains a decree for rent due to himself or to 
all the others.*^^ Limitation runs from the date of the decree and 
not from the date fixed for payment.*»^ When there is a special rule 
of limitation prescribed by law it cannot be extended by the applu^a- 
Hon of the ordinary roles prescribed l)y,^the general law of limita- 
tion,** 

When the decree-holder applies for the attachment and sale of 
the tenure 'Or holding in execution of „the decree, he shall produce 
a^statement showing the pargana, estate ayd village in which the land 
comprised in 'the tenure, or holding is situate, the yearly rent pay- 
able for tile same and the total amount recoverable under the decree.*® 
He shall also specify in such application, the registered and notified 
incumbrances subject to which the tenure, or holding is to be sold. 
The specification shall be verified in the manner prescribed by the 
Code of Civil Procedure for the verification of plaints by the decree- 
hol(|er, or by some other perspn* approved by the Oourt.*^ IE the 


46. Nagoiulra Nath v. Bhubau Mohan 
6 C. W. N. 91 ; Man ura than v. I lari 
Nath 1 C. L. J. 500.' 

47. llma-soondury v. Brojonath 10 
Cal. 3^7. 

48. Chhatrapat Singli v. Gopichami 
26 Cal. 760 ; 4 C. W. N. 446. 

49. Art. C Sch. Ill B. T. Act VIH of 
1885 ; S. 92 Act X of 1859 ; eee Shyam 
Chandra v, Jnkailu Bam 6 C. L, J. 146 ; 
Golokmonoy v. Moheeh Chunder 3 Cal. 
547 ; 1 0. L. R. 149. 

50. Mrityunjoy v. Bhola Nath 18 C. L. J. 


81 ; Thakamani v. Mohendra Nath 10 
C. L. J, 463. See however, K. B. Dutfc 
V. Go!?tha Behary 16 .:C. W. N. 1006 ; 
16 C. h. J. 379. ^ 

51c Ram Saday v, Dwarka Nath 22 
Cal 644 ; Mamtazul Huq v. Nirbhai 
SinghtO Cal. 711 ; 32 C. L. R. 318. 

52. Kali Charan v. Harendra Lai 4 
0, L. J, 553 ; Mftekenzie v. Syed Maho- 
med 19 Cal 1 (F. B.) 

53, 8.^62 B. T. Act VIII of 1885. 
High Courts General Rules ami 

Circular Orders Chap. I rule 26. 
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Court a^lmit tho applicution, it shall issue simultaneously the order 
of attachment agd proclamation. 

The proclamation ‘shall, in addition to stating and specifying 
‘particulars mentioned in 0.*21, r. 6(5 C. P. p. Act V of 1908, 
announce (a) in t!ie case of tenure or holding of a raiyat holding at 
fixed rates, that it will first he put np to sale subject to registered 
and notified incumbrances, but if th,^ sum be insufiieient t® livjuidate 
the amount of tho decree and costs it will be sold on a subsequent 
(lay with power to annul all incumbrances •, and {h) in the case 
of an occupancy •holding, it will be sold with power to annul all 
incumbrances, llio proclamation shall besides being made in tho 
manner prescribed by 0. 21, r. 67 0‘. P. (-. Act V of 1908, bo pub- 
lished by fixing up a copy thereof in a conspicuous place of tho land 
comprised in the tenure qr holding/^ andnn the mal kachari or rent- 
office of the estate and at the local thana.^® Notwithstanding 0. 21, 
r. 68 0. P. C. Act V of 1008, the sale shall not without tho consent 
in writing of the judgment-debtor take place until after the expira- 
tion of at least thirty days from tlie date when the copy of the pro- 
clamation has been fixed upon the land comprised in the tenure or 

holding.^? ^ ^ * 

AVlien the defaulting tenure or holding is attached, no claim* 
under 0. 21, r. 58 (,!. P.*0. Act V of 1008 is maintainable, whether 
the claim is to the tenure or holding or adverse to it,*® 

When an order foF the sale of a tenure or holding has been 
made, it shall not bo rclea*sed from attachment, unless before it is 
knocked down to the auction-purchaser, the amount of the decree 
with costs is paid ii/to Court by the judgment-debtor, or any person 
having in tho t{uiure or holding any interes’t voidable on the sale,,, or 
tho decree-liolder ap[)lies for its reWse on the ground that the 
docree has been satisfied out of Coiirt.*^ The bolder of ar5 under- 
tenure liable to be avoided would be justifiec^in making a payment 
to prevent the sale of the tcjuire.®^ But the purchaser of tenure 


55. S. IGlI (:3) B. T. Act VI 11 of ]M>. 
5(). Calcutta Gazette, March 3, 

F'Wt 1 p. 142. 

57. B. 163 (4) B. T. Act VHl of 1885. 

58. S. 170 (1) B. T. Act VIII of 1885. 
Makbul Ahnied v. Rakbal Das 4 

C. \V, N. 732 ; Amrita Lai,, v. Nemai 
Ohaiid 28 Cal. 382 ; 5 0. W, 47l ; 
Khetra Pal v. Kritarthamoyi 33 Cal. 


566 ; 10 0. W. N. 547 ; 3 C. L. J. *470 ; 
Del) v. Nareudra Krishna 16 Cal. 

267 ; Chundra Sokhar v. Manjhce 
3 C. W. N. 386 ; Sarajendra Krislma v. 
Sanyasi Charan 12 C. L. J. 551. 

59, S. 170 (2) and (3) B. T. Act VIII 
of 1885. 

60. Brmdarani v. Annoda Mohan 16 
C. W. N. 94 Jnanadft Sundari v. 
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from 51 tenant aojaijist vvlioin the decree for rent was obtained has 
no riolit to make a do[) 0 .sit, as he has not an ^nter<^st in the teniiri* 
voidahie by the, sale.®^ A transferee of a* t(?nnre or a portion of if 
whose name is not redsterod in the landlord's slierista may make' 
|)ayment®2 |)iit a transferee of a non transferable occupancy holdiiju 
cannot,®®! Wliere the Court orders the applicant to make a deposit, 
without ai) (mqniry as to his ^ri^ht to make the deposit the order 
is not api^ealabloj but is open to revision by the High Court under 
S. 115 0. P. 0, Act V of 1908.®^ Notice should bo given to the 
decree-holder and also to the judgment-debtor.®® ' e 

The amount paid hy such j)erson to prevent tlfie sale shall be 
deemed to be a debt bearing interest at 12 p, c. per annum and 
secured by a mortgage of the tenure or holding to him which shall 
take priority over every 'charge, other tlvan a charge for arrear of 
rent ; he shall bo entitled to possession of the tenure or hoMing as a 
mortgagee of the tenant, and to retain possession of it as sncli,nntil,th(^ 
debt with interest has been discharged.®® A person who has made 
payment is , entitled to bo placed in possession in execution of ilie 
'decree and is not bound to bring a regular suit for the purpose, 
unless th(? person in possessipn is a third party.f’^ , An underlosseo 
ih such possession cannot be evicted by th|? landlord when the lessee 
has surrendered during such possession witliont the payment of the 
amount due by virtue of the statutory lien.®® But the statutory lien 
so created does not affect any other remedy to which the person 
making the deposit is entitled.®^ Thus, he ban bring a regular suit 


Atul Charidm 32 Cal. 972 ; Jugul Mohini 

V. Sviviatb 12 C. L. J. 600; tl^nalnil 
'Fatima v. Nemai ( Imran 6 (■. L. J. 502. 

f>l. Jotltirlra Molian v. Durga Dalx; 
10 C. W. N. m. 

62. Aim m l Loll v, Kalika Tcread 20 

W. It. 50 < 112 B. L. It. 489n ; Ita-jeiidro 
Naraiii v. I’hudy Moiuiul 16 Cal. 482 ; 
Kadhika Katli v. Ranhal Raj 13 C. W. N. 
1175 ; 10 C. L. J. 473 ; Tarak Das v. 
Harish Chandi-a 17 C. W. N. 168 ; 16 
€. L. J. 548. 

63. Nalini Bebary v. Fulmani 16 
€. W. N. 421 ; 15 C. h. J. 388 ; Nissa 
Bibi V. tladba Kishore 11 C. W. N. 312 ; 
Proeuuuo Kamar v. Bama Charan 13 


C. W. N. 6f)2. ' 

64. Gobinda Sundar v. Chand Meah 
17 C. W. N. 602. 

65. Ram Nath v. Rudra Mahanti IS 
C. h. J. 142. 

66. S. 171 B. T. Ao(, VI TI of 18S5. 

67. Umatul Fatjina v. Nemai Chanm 
6 Ct L. .T. 502; RadhikaNath v. Itakhal 
Raj 13 C. W. N. 1175 ; 10 C. L. J. 473 ; 
ftain Narain v. Ijjxl Das 12 C. W. N. .55 ; 
6 C. L. J. 505. 

68. Nalmdip' Chandra v. Bliairab 
Cliandra 13 C. W. N. 07. 

69. S'; 171 (2) B, T. Act VIH of 

im, • 
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for Iho recovery of the money deposited by enforcing the charge.’^® 
lJut the purchaser at a sale in execution of a mortgage-decree 
i-Hakiftg the deposit 4'aiviot recover the money, as there is no privity 
ix'tvvccn him and the ju<lgment-debtor under the decree for arrear 

of rent.^^ * » 

When an inferior tenant whose interest would be voidable upon 
the sale pays money into Court to prevent the sale, he may/ in addi- 
tion to any other remedy provided'for him by law, dedu<?jt the whole 
or any portion of the amount so paid from any rent payable liy him to 
his imnie(liat(3 landlord who, if he is not the defaulter, may, in like 
nuinner, (ieductjthe amount so deducted front any rent payable by 
him to liis immediate landlord and so on, until the defaulter is reach- 
ed72 

A mortgagee making payment to save the property from being 
sold lias an ailditional lien on the property for the sum so paid."^* 
13iit a cotenant making a similar payment ii^ not entitled to a charge 
l)ut only to a right to contribution personally from ^ the other co- 
tenants.^* When a landlord does not question the right of a party to 
make the deposit but witlulraws the money, he fruin 

subsequently questioning his right.*'* ^ * 

The decree-liolder may, Muthout the permission of the Courts lad 
for or purchase the iimift'e or holding at a sale in execution of a 
decree for arrear of rent. Dot the judgment-debtor shall not l)id 
for, or purchase, the kenure or holding so sold, and if he jmrehases by 
himself or through anotljer person, the Court may, on the a[q)lfcation 
of the decree-holder or any other person interested in the sale, set 
aside the sale an^ any deficiency of price on the resale and all costs 
shall be paid by the judgment-debtor.^® But a recorded tenant who 
has no existing interest in the tenure 'and whose interest was* sold 
previously in execution of a money-decree may purclnuse.^^ A 


70. Hfjaumfa KuiDar v. 

Bala C. L. i, ’454 ; Auibiki* Debl v. 
Branliari 4B. U ll (RB ) 77 ; 113'w. H. 

1 ; Ludkhi Naram v, Klieitio.Pal 
n B. L. U. 140 ; 20 W. B. im. 

73. MoliarMimc D>^.sya v. llai'ejidrA 
3.a] 1 a W, X, 458. 

72. S, 172 Ik T. Ad Vjn Of ISS5, 

• 7?>, Bakhohari V. Bie^a l)a^i 01 ( ak 
070; i qx*ndrii Cliandra v, Tara 


30 Cal. 7'04 ; 7 C. W. X. 

74. (Jopi Nath V. Iwliur Chimdra 22 
Cal. 800 ; Iviim Bam v. M-ozal?cr*Hofci8aia 
14*Cal 800, 

7.5. Tliovnas Barclay v. Sved llo^sciu 
0 C. U •). 001 ; Jugal iiohiiii v, Si'inath 

32 c. L. J. ooa 

. 7^. vS. 173 B. T. Act VTII of 1885. 

77. Oopal Chundci v, Rm\ Ball 21 
Cal. 554. 
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judgment-debtor bidding £or, or purchasing, property renders him- 
self liable to punishment under 8. 185 I. P. 0. » 

The sale is not /ac ‘^0 void but only voidable at the inataneo 
of the decree-hohler, or any other person interested in the sale and 
the proper Court to *Jetermiue whether the aale vshoiild stand or full 
is the Court that held the sale.’^ An attaching creditor has a loeus 
dandi to* apply to set aside the sale/-’ So has an unregistered 
transferee oi; an occupancy holdfng.®^ The decree-holder and the 
judgment-debtor are unnecessary parties to the proceedings to set 
aside the sale.®^ 

An application to set aside the sale should be made within three 
years from the date when the right to apply accrues.®* Whether an 
appeal lies from an order allowing or disallowing an application to 
set aside a sale, depends upon the (juestion raised, as also on the parties 
between whom it arises.®* T?lius, no appeal lies from an onlcr setting 
aside a sale by the auction-purchaser, oven when fraud is alleged, 
although an .appeal may lie on behalf of the decree-holder or (!o- 
judgnient-debtor, when the sale is allowe^d to stand.®* A person 
not a party to the suit may bring a separate suit to have the sale 
set aside,®* ' , , ^ 

The Wnhrc or holding at fixed rates shill at first' be put up to 
sate, subject to registered and notified incumbrances, but if the bid- 
ding does not reach a sum sufficient to liquidate the amount of the 
decree and costs and if the decree-holder so desire, the sale shall bo 
adjourned and a fresh proclamation shall issue, announcing tliat the 
tenure or holding will be sold with power to avoid all incumbrances 
upon a future day, not less than fifteen or more than thirty days 
from the date of the postponement.®^ Ordinarily, an ocenpaney 
holding shall be put up to sale with power to avoid all incumbrances 


78. Oopal OhuQiIcr v. Uam LnUl 21 
Cal. 554. 
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134, 

81. Moliima Chandra v, Jogendi’O 
Kumar 3 0. IV. xiv. 

^ 2 . Art. 181 Sell. I Limitation Act 
IX of 1908 ; Chand Moiiee v. Santo 
Monce 24 Cal. 707 ; 1 C. W. N. 531. 

83. Joytarii v. Prankrbhna 13 C. .L. J. 


84. Roglm fcjingh v. MiBri Singh 21 
Cal. ; (Jhuad Moneo 'v. Santo Monce 
24 Cal/ 707 ; 1 C. W. N. 534 ; Jad«b 
Cliaiidiu V. Joy Uo{>al 19 C. L. J. ; 
Harabandhu v. Haiwh Chandra 3 
C. W , is. 184 j Aiuir Rui v. llaBdeo 
Singh 5 C. L. J. 204. 

85. Gopal Cliumler v. Ibun M 21 
Cal. 554, 

80, Uy, 165 B. T. Act VIK 
of 1?85. 
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«n(l when so sold the purchaser may annul any incumbrance in the 
liolding.^^ But’ the Local Government may, from time to time by 
notification in the official Gazette, direct that occupancy holdings or 
<iny specified class of occiiptpcy holdings be dealt with as tenures 
jukI first put up to ^ale, subject to registered add notified incum- 
brances*®® 

IE at any time within 30 days from the date of sale, the judg- 
ment-debtor deposits in Court for payment to the decree-iiolder (a) 
tlie amount recoverable under tho decree with costs and (d) for 
payment to the purchaser a sum equal to five per cent of tho 
purchase-money, tdie sale shall be set aside* But if h/,) applies under 
0. 21, r. 90 0. P. 0. Act V of 1908 to set aside tho sale on tho 
ground of irregularity or fraud in publishing or conducting the 
sale, he shall not bo entitled to make this application, and if he 
mak(is this application he* shall not be eniithul to make the other 
ap|)lication ; in other words, he cannot simultaneously prosecute 
botli tlie applications.®® The* judgment-debtor can got m extension 
of time on the ground of Ehiud, as S. 18 Limitation Act IX of 1908 
has no application.®^ The whole amount rccovewJUkf under tho 
decree, or as modified by the appellate Court, must bo deposited in 
Court within the time ; tho (ioiu't canr/ot extend the time.^^ * S. 174 
B. T. Act VIII of J885, applies to sales held under, Bengal Kent 
Recovery Act VITI (B. (k) of 1865, read with S. 105 Act X of 
1859 in respect of pro]>erty situate in Orissa Division.®® 

It is only the judgment-debtor” and the judgment-debtor alone 
and not his transferee or assignee after the transfer (/r assignment, 
who can make the deposit.®® But an unrecorded cosharer in a 
tenancy is not a representative in interest of tho recorded tenant 
against whom a decree for rent was obtained by the landlord.®* 
Before the amendment of the Bengal Tenancy Act VIII *of 1885, 
by Act 1 (B. (J.) of 1907, the provisions of S. 310A C. P. C. Act 


87. a 166 B. T. Act VIll of l^SSi 

88. S. 168 B. T. Act Vlll of 18vS5. 

89. 8. 174 B. T. Act VIU of 1885 ; 
cf. 0 21, r.r. 89, 90 C. P, C. Act V of 
1908. 

90. RacUiashyam v, • DinabaucUiu 18 

C. W. N. ai ; ISC- L. J. 583. 

91. Kabikfco v. Raghu Natl; 18 Cal. 
484 5 Bhiki Siugli v. Bhiuiu Mahtop 3 
C. W, N. 231 J liaghubar Doyal v. 


JailuuuiKlatT 16 C. W. N, 736.> 

92. Barkal PArida v. Jogendra^Natli 
16 C. W. N. 311 ; 14 C. h, J. 168. 

93. * Nityauund v. Udai Naraiii 18 
O.W.N. 175 ; Hauajit Kumvat v. Jogendra 
Nath 16 0. L. J, 546 ; Alnlul »Sobban v. 
Moiiab All 15 C. L. J. 170 ; lliijendro 
Narain v. Phudy Mondul 15 Cal 482, 

04. Joytara v. Piankrishwa 13 C, L, 
J, 257. 
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c6MiMjr.soii,v sales 


I^EOTrui« VII. XIV of 1882 (0. 2K r. 89 C. P. 0. Act. V of 190S) wore niado 
* applicable to the sales held in exeoiiliori of rent Viecreos, which 

allowed any person who.se immoveable property liad b(‘(Mi suM 
in execution of a decree, to apply tojiave the sale set aside on his* 
depositing, within thirty days of the sale, tluj (focretal amount ami 
5 per cept of the purchase-money. Hen(30, if a person, not beino 
the judgment-debtor, could not apply under S. 174 of B. T. Aci 
VIII of 1885, be could always do so under S. 3I0A ( -, P. C. Act 
XIV of 1882 (0, 21, r. 89 0. P. (1 Act V of 1908,) and obtain 
the same relief as be would have obtained, if ,.S. 174 bad been 
applicable.®^ Rut S. />4 of Act 1 ( B. (h) of T9'J7^ rend(*rs inappli- 
cable the provisions of 0. 21, r. 89 C. l\ (h Act V of 1908 to sale.s 
in execution of rent-decrees in Bengal proper, though not in Ea.st(MMi 
Bengal, where Act 1 B. C.) of 1908 has not adopted this 
change,®® 

When an entire tenure is sold in execution of a rent-decree 
obtained aj^ainst some only of the tenanti and a tenant, not a party 
to the suit, deposits the money, be can* sue bis cotenants for contri- 
bution accordii.^ to their rcs[)ective shares of tlie judgment-debt 
but 110^11 respect of tiio 5 percent, of the purcliR.^e-moiu^y 

The order wliicb decides a Vjuestion Whether the judgment-debtor 
has com[)lied with the reejnirements of tht^ lasv for a reversal of the 
sale is one vvllich decides a question relaiirjg to title to, or to som(^ 
interest in, the land as between the parties having conflicting claims 
thereto and is appealable.®^ When tb(\ auction-purchaser is a, 
stranger, no suit is muiutaiiiable to set UvSide the sale, l)utthe propriety 
of an order refusing to s.et aside a sale can he called in question by 
an application under S, 11? 0. P. C. Act V of 1908.®® 

* w . , • ^ 

When a sale i.s set aside at the instance of a transferee of a 
portion of a non-transferable occupancy bolding, he cantiot recover 


Jaijanlliaii v. Kali Kriahto 2o Cal. 
39a ; BuniTHbi DUar v.* Kcdarualli 1 C. 
\V. N, IH. 

1)6. S. 170 B, T. Act nil of \m. 

67. Suctorl v\ Bnlarani 38 Cal. I ; 
Mahendrav. flimVam 12 C. h. J. 5<>6, 

08. S. 153 B. T. Act VJll of 1885; 
Raghulmr Doyal v. J aduuaudaii 1 6 ( -. W. 
N. 73t) ; Beni MadlmL Bifties-sur 1 7 
C. W. N. 84 ; It) C L. 3. 542 ; Kali 


MkKd^il V. ILnni^ar'ba.sWa 32 Cal. 057 
(K.p.);9C. W, N.*721;1C. L.J. 476; 
Ganga Charaii v, Soshi Bhusan 32 Cal. 
^72 ; 1. C-. L. J. 25.5 ; Safar Ali v. llaj 
Molum 1 C, L. J, 451. 

60. lUbiirt Bux v. Nundo Lai 11 
Cal. 321 ; Kabilano v. Eagliu Kath IS 
Cal. 4xSl« ; tfugol>undlni v. Jadu Gbo.slt 
J,5^0al. 47 ; Jogudanuml v. Aindta 4jal 
22 Cal. 767. 
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jM(‘sno profits i'or tho period ho was out oE possession from the land- 
lord, vvho hiin?;olf pnrcdiasod tho holding in execution of his rent- 
decree* in as much as ho oould not have obtained a doereo for [)osses- 
•sion against the landlord if ho brought such a suit.^®^^ 0. 21, r. 91 

(J.P.C. Act of 10(18 which allows application t(fset aside a sale, on 
the ground of the person whoso property has boon sold, having no 
saleable interest therein, does not apply to sale in execution of a rent- 
decree ; as tho rent is a first charge upon the tenure and holding, 
iliey arc liable to be sold for arrears of rent in respect of them, no 
matter in whose hand they may bo at the time of sale.^®^ 

Wbero \i tenwro or holding is sold in oxecntioij of a decree for 
arrears of rent, in respect of the entire.tennre or holding duo to all 
the co--sbarers who liavo all been made parties to tho suit, or of a 
decre(‘ for damages under S. 186 A, the tenure or holding shall, 
subject to the provisions of S. 22, pass to the purebaserd®^ The 
[)urehascr acquires the toniiro or holding free 1 * 1*001 all incumbrances 
and undertenures created by, tlie defaulterd^^^ Hois oniitled to bo 
put in possession of tlie enfire tenure as it originally stoodd^* Tho 
right to hold nijjoto lands passes to himd^’-'* WAuv*^ a lamllord 
ol)tains ail order far .sale under S. 16^ B. T. Act VllI of 1885, there 
is an assertion at Iho time of ilic sale that the property is at least an 
occupancy lioldiug*. Ikuicif, if tho purcliaser takes the property on 
tho faith of this as.^ortion, it is not open to the landlord to contend 
that what has been sold, is the int(u*est of an nndcr-raiyat.^^^ Where 
a share in a teiuirb has been duly recognised by l)oth tho lan'llord 
and tenant as constituting a distinct tenure, tlie purchaser acquires 
the right of a purcliaser of an entire tenancy.^-^ Wlien by private 
arrangement amongst coshares, one of thepi is in exclusive possession 
of a cerbiin portion of joint land, tho purcliaser of the right, title 
anil interest of the latter is entitled to te placed in the same position 


too. Siif.iiwddi V. Diirj^rt Prosad 

10 C. L. ,]. 8:5. * ^ , 

101. 174 (8) B. T.’ Act VIll of 1885. 

102. S. 158B a T. Act Vlll of 
1885. 

108. Durga Pr JS07iino v. Kalidass 1) 0. 
L.R, 419; lOvvarkairAtli inick Ciiundor 
S W. R. 197 ; Kaloe K uit v. Iloiuoncc 
Kant 8 W. K, 217; Doorga^Cliuru v. 
Ariund Moyce 8 W. It 127; Jan^ Ali 
V. Sufeeua 6 W, R, (Act X) 80 j ■ Taruck- 


uath V. ^Mc.VIlistcr 0 W, K. (Act X) 
84 ; Mol\iooildceu v. Itim Kishoro 22 
W. R. 811. 

104- 'rcclottunia v. Brojo tall 8 
W. X. 478. 

105. Joy Dutt V, Bayee Ram 7 
W. R. 40. t 

lOi). Abdul Soblmu v. Nckbar Mandat 
17 C. L. J. 052. 

107. Soinir Jama v. Mohabharat 10 
C. W. N. 777. 


Lectphk Mf; 


Purchaser's 

title. 
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COMPITLSORV SALKS 


Lecturk VIL 


as the vendor.^^^® A cosliarer hindlord who has^ purchased tlm 
holding in eKccution of a decree of his own cannot raise the qiLestioti 
of the transferability of the holding in a suit*‘by the mortgagee.'^® 

It is competent to a landlord to maintain his suit against any one 
of several joint tenants who made a separate promise to pay the whoh) 
amount hot the decree cannot be considered as a rent decree and the 
sale in execution passes only the right, title, interest of the judgment- 
debtor and not the tenure or holding,^^^^ So also, where a tenure is 
sold without a second proclamation as required by S. 165 B. 1\ 
Act VIII of 1883, the sale must be held to have been an ordinary 
Oourt-sale and *-1110 purchaser merely acquires theiright, title and 
interest of the judgment-debtoi*.^^^ 

Arrears of rent due to a landlord by a Hindoo widow in posses- 
sion of lier husbands’ property, are not a ])er,sonal debt of the widow 
and on a sale of the property in execution of a decree against the 
widow for arrears of rent, the purchaser acquires the property 
absolutely a‘nd not merely the rights o*f ^the widow.^^^ But when 
in execution of a decree for arrears of rent against a Hindu widow, 
the tenure itseii is jiot sold but another property, the purchaser 
acquires the widow^s interest in’iU^^ When theWicreo was ol)tainc‘d 
against a Hindu daughter during her tifetimo but execution was 
applied for against the reversioners, her sons, as representing the 
estate of the daughter, the decree-holder cannot proceed against the 
property inherited by the sons.^^^ 

Again, a sale, though only of the right, title and interest of the 
judgment-debtor, passes the right, title, and interest not only of the 


108. Kumudim v. Uanik M ‘il C. \V. 023 ; 10 C. W. K. 259. 

K.517. ' , 112. Tcluck (thunder v. Muddon 

lOl} Ayeimddni v. Srish Chandra 11 Mohuu 12 W. U. 504 ; 15 B.J.. R. 143n ; 

C. W, N. 76 ; Haro Oliandra v, Uiucah Aiiuud v. Mohindra 15 W. R. 264 ; 

Chandra 14 C. W. N. 71 ; 11 C. L. J. 20. Zuhoorul Huq. v. Gooroo Churn 15 W. R. 

110. llameawarv. Jaideb 1,2 C. L. J. 329; Kajaram v. Soi\atun 23 W. R. 

.591 ; Jogcmja-a V. Nogendra 11 C. W. N. 404 1- ^NTugender v.^ Sreemutty Doase 

1026; IvaHhikinkar v. Satyendra Nath 11 ^V>o. 241; 8 W. R. 17 ; Court of 

12 0. L. J. 642; Chandra Nath v. Wards v. Ramaput 14 Moo. 605 ; 17 W. 

Frotap Ildai 18 C. W. N. 170; Abdul R.‘4r;9; 10 B. L. R. 294. 

Uab V. Kgger 35 Cal. 182 ; 12 C. W. N. 113. Mohima Chundcr v. Ram 
160 ; Mahanund v, Bani Madhub 24 Kishore 23 W. R. *174 ; 15 B. L. R. 142 ; 
Cal 27 ; Rash Belmry v. Peary Mohan 4 Mahomed Sadat Ali v. Hara Sundari 16 

Cal. 846 ; 3 C. L. R. 116 ; Gopinath r.. C, W- N. 1»070. 

Kashinatli 13C.W.N.412 J9C.L.J. 234. II 4 . Kristo Oobind v, Hem Ohun* 

111. Banbihikn V, Khetra Pal 38 Cal der l6 Cal511. 
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r(*gi.ster(‘d tonnnt bnt also of the unregistered eo-owners whom lie Lkcture VII. 
re|)resented, 0!*^ who can show no sufficient cause for not registering * 
their *namesd^® The* question, whether one of the heirs of the 
•original tenant represents the tenancy on behalf of the others, is a 
question of faot.^|^ * The oinu<i is upon the landlord to show that the 
tenant against whom tlie decree was obtained was the sole recorded 
tonuntd^’' But a sale, in execution of a decree obtained agamst some 
of the heirs of the recorded tenant, *doos not pass the holding, where 
the landlord accepted rent for some time from all the heirs.^^® 

Where an occiipapcy liulding is sold in execution of a decree for 
rent obtained against the recorded tenant, it does not, pass the interest 
of the tenants whose names are noi registered in the landlord’s 
sherista, as the law does not require such registration.^^® An 
unregistered transferee not recognised by the landlord is bound 
by a decree against tfie registered tenant and cannot question the 
validity of the sale in execution tlierein,!’® but he can contest a 
snle fraudulently ohiainoddj^ At a sale under S. 105 Act X of 

1859, the tenure passes* but under S. 108 only tlie right, title, and 
interest of the judgment-debtor in the tenure passes, 

The piircliaser« t<ikes the tenure or holding subject to the ‘‘pro- Protet^uvi 
tented interests,’’ but with power *to annul all “incumbrances” 
rights or intv^rostfi created by the tenant in limitation of his 
own interests thorein.^^® The tests to be applied to determine whether 

115. Jeo Lai V, {{iiiiga?c^^'.sluul 10 Cal, Cal. 515 ; 4 0. W. N. 608. 

096 ; llajaiii Kaiifc v.* Uzir Bibi 7 C.WCN. 119. Asliok Bhuiyan v. Kanm*Bcpari 

1/0; Tara Lai v. JSarobar 8iiigh 27 I- 9 C. W. N. 813; IJinesh Chaiiflra v* 

A. 33 ; 27 Cal. 107 ; -1 C, W. N. 533 ; Gour Lai 10 C. W. N. 1042 ; Afraz 

Nitayi Belvaii v. Han Go\*in(ia 20 Cal. Mollah v. Kulsumannesaa 10 C. W. N. 

677 ; StKslii Bhusun v. Gr>g}in Clum<ler 1,76; *4 C, L. J. 68. 

22 Cal. 361 ; Shamchaiid v. BrojoiiatU l‘i0. Gopinatli v. Sajani KanOa 10 

2] W. R. 94; 12 B. L. R, 484; AnamU c! W, N. 240 ; Azgar AH v. AsalK^ddiu 

Kumar v. Hari Das 27 Cal. 545 ; 1 6 (b W. N. 134 ; Surendra Narain v, 

CJ. W. N. 60S. ^ Go}»i Sun|lari 32 Cal. 1031 ; 9 C. W. N. 

116. Chamatkari v. Trigun/i Nath 824 ; Fatii yalm v. Hari Miaiiti 27 Cal. 

17 C. W. N. 833 ;* Uagan Sheiljli v. 7S9 ; 5 C. W. N. 126. 

AlKjjan Khatuu 14 C. L. J. 180 ; Jagat- 121. Jagan Nath v. Watson 19 

tara v. Daulali Uewa 37 Cal, 75 ; d 3 Cal.* 341 ; Daiuootlur v. Nimanund 15 

0. W. N, 1110 ; Afraj Mollah v. KuL W. It 365 ; Guuga Doss v. Ramnaraiu 

summuuucsea 10 C, W.'N, 176 ; Rupram 7 W. R. 183 (F. B.). » 

V, Is war 6 C. W, N, 302, 122. Niladri v. Bichitraiiauda 12 

117. Baikauta v, Thakur, Debciidra C. L. J. 158. 

rtC. W, N. 676. ^ 123, Ss. 158 B., 160,161 B. T. Act 

U8. Anna<la Kumar V, Hari Das 27 VIII of 1885. 
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Ihcumbi-ftike. 


the purchaser acquires tliese rights are (1) whether llie tenure is sohl 
and (2) whether the decree is for rent^** He is entitle*!!, after service 
of notice annulling incumbrances, to realko «»ront 'direct from the 
raiyats supersediiig the incumbrances.^*® He acquires a preferen- * 
tial title to the fnortgagee who purchases In execution of a 
mortgage-decree.^*® A raiyat holding at fixed rates does not, after 
twelve years’ occupation, become a “Settled Raiyat’^ of the village 
and thus afcquire a right of occilpancy, so that his interest is not a 
protected interest.'*'^ Any right or interest created with the express 
written consent of the landlord is a protected interest.^*® The word, 

“ plantation ” in^S. 160 (c), includes an assemblage of growing plants 
of any kind. But whether or not .a particular assemblage of plants comes 
within it is a question of fact. A betel loaf boroj may be a plaiitati on.'*^ 
The word, “incumbrance,” includes not merely an incumbrance 
actively created but also an incumbrance' created by laches or 
acquiescence, wilful or arising from negligence, such as, the statutory 
title acquired by 12 years’ adverse possession.^*® A sale, gift, 
mortgage, lease, or exchange is an incuinbrance.'*^ But when a 
mortgagee ba% jqiforced his lien and obtained a decree, it is no longer 
an incumbrance.'** ' A mortgag,e created by operation of law, 
iiiuler S‘. i71 by payment of the decretal amount’ to save a tenure 
or holding from sale is not an incumbrfcncQ.'*® ,Au under-raiyat’s 
lease may be an incumbrance, but if created in contravention of 8, 85, 
need not be annulled by the superior landlord, auction-purchaser, 
as an fncumbrance.'** 


\2A. Chandra Moliiui v. Kenaram 
19 C. L. J. 324. 

12r>. Manmotlio Natli v. Rakhal 
U C. W. N. 7i)2 ; 10 C. 1.. J.' 

89 «. 

120. Oopiwath v. Kashinath. 13 
(;. VV. N. 412; 9 r. L. .1. 234 ; Taibatan- 
iiesaa v. Pravabati 10 0. L. J. 040. 

127. BhuirNath v. Suremlra Nath 13 
C. W IS, 1025 ; 11 0. L. ' j. 98 ; Akhil 
Chandra v. Burendra Nath 11 C. L. J. 
87. 

128. S. 100 1^7) B, T. Act VIII of 
1885 ; Mahomed Kazem v. Naffar Chandra 
32 Cal. 911; 9 C. W. N. 803 ; Akhoy 
Kumar v. Bejoy Chaiid 29 Cal. 818; 
Eflhan Chunder v. Hurish Chunder 21 
W. R. 137 ; Afa«uddi v. Prasauua 39 Cal. 


138. 

129. Banko Behary v. Krishna Chandra 
18 C. W. N. k9 ; is C. L. J. 170. 

130. Munsab Ali v, Arsadulla 16 C. 
W. N. 831 ; 16 C. L. J. 539 ; Gocool 
Bagdi V. Del>eiidra Nath 14 C. L. J. 136, 

131. S. 161 (a) B. T. Act VIII of 
1885 ; Jogeshwar v. Abed Mahomed 3 
C. W; r. 13 ; Chupdra Saksi v. Kalli 
Prosaftuo 23 Cal 254 ; Nobin Chand v. 
Bansenath 21 Cal. 722. 

132. Akhoy Kumar v. Bejoy Chand 29 
Cal 813. 

■ 133. Pasupati V Narayani Dassi 24 

Cal 537 ; 1 C. W. N. 519. 

134. Pekry Mohun V, Badal Chandra 
28 M 205; 5 C. W. N. 810, 
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A SJilc does not ipso facto cancel the inc^uiiibranccs. It merely 
f^ives the purotia.'Or power to cancel them, if he thinks proper.*®® 
But the power may loAt by waiver^ by receipt of rent from 
•the undertenure-hokler>^®® The vservice of the notice is the only 
sufficient mode to^annul the incumbrance, and it is not necessary 
to bring a suit to extinguish 

A purchaser having power and desiring to annul an incumbrance 
may, within one year from the date of actual sale and not the date 
of of the sale, or from the date on which lie first has 

notice, that is, knpAvledge or information of tho incumbrance, which* 
ever is lateV, present to the Collector an a|)plicatior> in writing lo 
serve a notice on the incumbrancer declaring that tbe incumbrance 
is annulled and the incumbrance shall he deemed fo l)e annulled 
from the date on which it is so servedj^®® Kut an inciiinlmincer 
who denying tho purchaser’s title to issue notice to annul the 
incumbrance involved him in a litigation to prove his title 
cannot, bj'' causing the delay, he allowcMi to say lh?it th<‘ sale 
perfected on tho date ot* the actml sabi arnl not on tlie date 
where title w^as confirmed by tbe decision in^<j!-Af suik*^'* If 
the application for dssue of tho nrXico to s<‘rve on the persons 
jointly interested in the ii/cnmbrance is riot made within tho time, 
it is not effective ^ngahist iny of tliem.*^’* As the period of iiinilar 
tion is governed by B, T. Act VII I of 1885, a minor 5s not entitled, 
even if S 7 Limitation. Act IX of ]9')8 applied, to a fresh period of 
limitation.**^ Apportion of an undertenure cannot be an annulled.' ® 
Nor, can a purchaser annul an incumbrance withorffc annulling a 


135. Pcari Lai v. Moheawari 25 
Cal. 551 ; Titu Ribi v, Moliehli 9 Cal, 
683; 12 C. L K. 304 ; Reni Pros id v, 
Uewat Call 21 Cal, 740 ; Satt;yasarau v. 
^L>hefsh Chandra 12 Moo. 263 ; 2 B.L.IL 
(I'.C,) 25 ; 11 vf. R. (P.O.) 10 ; Miulhu- 
«udan V. llam Dhau 12 W. H. 383 ; 
3 B. L. n. A. C. 431 ; Umaaun lar! v, 
Birbul Mandal 3 B. L. It. 183 ; 11 \\\ R, 
563. 

136. Tara Chaiid /, WakenooniHsa 

7 W. R. 91 ; BjiirtUb Chaiaii v, Akliil 
Chandra n C. W. N. 217. , 

•137. Pcari Lai v, Moheswari 25 Cal. 
551 ; Soshi Bhusun v, Gogan Chuudor 


22 Cah 364 ; Cliundra Sakai v. Kallt 
ProsAiuio 23 Cal, 254. 

138. S. 167 B. T. VI JI of 388.5. 

t 

See Yufjiif Oa/i Asmat Mollah I t 
C W. N. 440 ; 16 C. L. J. 131. 

139. TiibataniiCH.sa v, Pravabati 10 
C. L, J. CIO. . 

140. Dehme^’ v. Ujhainat jfli 32- 
Cal. ^ 10. 

141. S. 184 B. T. Act Vllldf 188.5. 
See Akhoy Kumar v. iJejoy C hand 2ir 
C^l. 813. 

142. Sooharam v. Poorga ChariU; 5- 
0. L. i. 264. 
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Notice to in 
cunibraJicer 

18 iiecciWAry, 


superior incumbrance Jirectly subordinate to the interest piirchosed^^^ 
A person seeking to aumil an incumbrance shall ^ make out a case 
that it is an incumbrance ; it is not for the 'defendant to prove that 
it is protectedr'*^ But if the defendant pleads that it is protecto l/ 
the onus is shifted on t 

Whofe the purchaser and the incumbrancer are the same person, 
notice is not necessary^*® So where an underraiyati lease was creat- 
ed by an unregistered instrument, a landlord purchasing the bolding 
of the raiyat is entitled to take khm possession by ejecting the undei - 
raiyat without annulling the same by a notice, as* ithe underraiyati 
lease is invalid.**^ *■ 

It is obligatory upon the purchaser to show that notice has been 
served in the prescribed manner and until it is served the incum- 
brance subsists.^>® The service of notice ujion an incumbrancer is 
no bar to bis mixking an application to set aside the saleJ^^ A pur- 
chaser of an undivided share of land cannot annul an incumbrance.^®'^ 

« 

Nor, can ohe of several tenure-holders for whose default the tenure 

I 

was sold avoid an incumbrance, by ‘purchase of the tenured®^ 
The Ian JlorcT* purchasing a tenure in oxocution of a rent-decree 
cannot oust a UK)rtgag(^o withoiU annulling the ihpambrancGd®^ Bat 
an executiou'-purebaser subsequently putchasiixg a holding in execu- 
tion of a rent decree can annul an iucumlH’anCed®^* 

No form of notice havS been prescril^ed. A notice is not hud 
though it does not specify the particulars of the land and tlve rent 


143. MafijiucHin v. Asliuto»li 14 C. 
AV. N. 352 ; 11 C. L. J. 140. 

144. Hari Moui v. Moti >^Ueikh 10 
0. ,W. N. 770- j Narmack Suiiclari ‘v. 
Tarip Mollali 13 C. W, IS 720 ; 9 C..L. 

J. 490 ; v. lieily 13 Ceil. 1. 

14.5.^ Foilxjs V. Mahomed Hosseiii 12 
U. L R. 210 P. C. ; 20 W. Uru ; I.^war 
Ciiandra V. Ui»tu C})aii<hra 3 L, It 
App. 07 ; 12 W. H. 32 ; Sriuath v. Srimtulo 
S B. L. R. 2i0n ; 10 ,\V. R. 4l>7. 

146. Hem Chfuidra v. Tafa/.«i5ul Hos- 
»aiii S C, W.^N. 332 ^ Ma.stulla v. Jan 
Mumud 28 Onl. 12; 4 C. W. N. 735 ; ^ 
totUfra (kduk Chundei' v. Rtvm Sunkur 
iC, W. N. 263. 

147. 8. 85 B. T. Act Vm of 1885 ; 
Pcavy Mohuu v. Badal Ciiandra 28 Cal 


20.5; 5 0. AV. N. 310'. 

148i Ralliiy Koer v. Ajodhya r>a,':‘ 

7 C. L J. 262 ; Iklanoy v. Uolwimat 
AH 32 Cal. 710. 

149. Brij Kumar V. Dhaimkdhari 10> 
C. W. N-. 976. 

irO. Ahadnlla v, (iagan Mollali 2 
C. L. J-. 10 ; KainkAL»kar v. Akhil 
ChiHKtia 11 C.W. IJ. 350. 

11*1. NaWiiV) AH V, llemauta Ivutuari 

8 C. W*. N. 117 ; Mafi/iUddin v. Korbad 
Ali 31 Cal. 393 ; 8 C. AV: N. 115 ; Fakii 
(Jhunder v. Uani Kumar 31 1. A. 195 ; 
Sl CaL \m ; 8 0. AV. N. 721. 

1.52. Butbihari V. Khctra Fal 38 Cal, 
923 ; 16U W. N. 259. 

Molmu v. Bivmidluu' 

12 C. AV. N, 11 1. 
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ptij^able and though it h addressed to several tenants jointly.’®* A Lkct(;ub Vlf, 
Siihdivisional (jffieor, not specially appointed by tlie Local Oovorn- 
nient to discharge ihh function of a Collector, has no [) 0 wer to issue 
‘notice.^®® When the notice, was signed by the t)eputy Collector 
for the (Jollect^r ”* in charge, there was no irlegularity,^®® Bat 
where the action of the l)o[nity Collector was ap[)roved by the 
Collector after the lapse of one year the notice was badd®”^ Thcj 
Collector’s functions in the service of thi^ notice arc iniiusterial and 
ho has no power to amend a notice formerly issued to a wrong person, 
so as to issue Refresh notice on the real incumbrancer after the 
period of limitation of one ycar.^®^ The service gf notice may bo 
made in the manner prescribed for tho service of summons in C. P. C. 

Act V of 190ti,^®» 

The incumbrance is annulled from tho date on which the notice 

« ® 

is served on tho incumbrancer and not from the date of making 
the application to the, Collcctor.^®^ Where notwithstanding tho 
service of the notice, the defendant, a subtenant, withheld posses- 
sion of the land froin tho purchaser, tho latter is entitled to the mesne 
))rofits to be assessed on the value of the croiMi,, raised by the 
defendant and iipcji »the basis of the ♦rent wliich the rightful owner 
had been realising from tho 4;( riant before dispossession^®^ * 

Tho period oE'*limUatidn for a suit to annul an incumbrance 
is twelve years from tho date when the sale becomes final and con- 
clusive.^®* No previous notice to quit is necessary to maintain 

such a suit.’®® Nor does it bar a suit for rent.’®* 

* 

Where tho purchaser has power to annul all incumbrances, he 
may sue to enhuncc the rent of tho land which is the subject 

of a protected interest and on proof tlu^t the land is held at a rent, 

8 .,. 

\;A. Jogalmndhu v, lUaha 1511. AtiaiuU Gopal v. Nafar Cliaiidr<v 

& 0. W. N. 272. 18 C. W. N. 259 P. 0\ 

lf>5, lianKllimi v. Stnja Naraiii 2 160. Yasuf Oazi v. A.smat Mollah 17 

€. L. J. 99 ; MojiKibut .Siugh v. Umahil C. W. N.,410 ; 16 0. J. 181. 

Fatima 2S' Cal, 66, ^ • • 161. OopcU Chumlor v. Bhoobun 

156. Mahomed lOiKcm v. ^affar Moliim 80 Cal. 536. 

CHundm 32 Cal. 911 ; 9 C. W. N. 803’. Art. 121 Soh. I LimitatioiT Aot IX 

157. llatndhou v. Surja Nartiin * 2 of f908 ; Harck Cliand v. Bejoy Chaiid 
0. L. J. 99 ; Oailadliar v. Ikf^aota Kuuiar 9 0. W. N. 795 ; 2 C. L. J. 37. 

8 0. W, N. 669; QiVi.sh (Jliandra v. 163. Araali JSadagar* v. Ham Safcya 

Khagondia Nath 16 C. \V. N. 64 ; 13 7 C. L. 9. 19L 

C< L. J. 613. • 164. Raj Kmuar v, Alirnuddi 17 

* 1.58. Nritya Oopal v. "Golam IJaaool C. W. N. 627. 

28Cid. ISO. 
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coMFULsony sales 


LrCtorb VII, 


PurchRsPf's 

liftbiiity. 


I)i«p(jssejj«ion, 


which was not at the time the lease was granted, a fair rent, tlie 
Court may enlmnce the rent to such amount as appears to be fair 
and equitable. But the rent shall not be ^nlmnced, if the land has 
been held for a form exceeding twelve years at a fixed rent equal* 
to the rent of good^arahle land.*^® ' 

Rent being regarded not as accruing from day to day but as fal- 
ling due only at a stated time according to the contract of tenancy 
or, in the* absence of any contract, according to the general law, 
the purchaser is liable for the whole instalment of rent accruing 
due after his purchase but before the confirmation of the sale.'‘^® 
But he is not liidde for the arrears of rent which became* duo prior 
to the purchase, unleSvS the tenure or holding was sold with a notice 
that it was subject to the liability for such arrears.^^^ The arrears 
accruing due between the date of institution of the suit and the date 
of sale must be treated as arrears of rent payable by the outgoing 
tenant whose interest does not cease till the sale is confirmed.^®® 

A purchaser is bound by the terms of the kabuliut executed * by 
the outgoing tenant as to the instalment’s and interest on arrears, 
being an orditwiry incident of a tenancy but a stipulation for 
the payment of interest at ant unusual and exorbitant rate cannot 
be supposeci to be an incident o‘£ a tenancy,^'® The landlord is how- 
ever bound by any statement in the procl{fmatiori of sale.^^^ 

If an occu})ancy raiyat is dispossessed by thd purchaser, such 
dispossession effected by the act of delivery, of possession by the 
Oourt* is not dispossession by the landlord and tli'e suit to recover 
possession is lU/t governed by Art. 3, Scb. HI B. T. Act Vfll of 
1885.^'“ Nor, where a person, other than the judgmont-dobtor, is 
dispossessed by a cosluirer , landlord who purchased in execution 


lt)5. S, 107 (I) of a T. Act VMI 'of 
KS85. 

Uai S. 53 B.T. Act Vllf^of ] 88 {). 
See SatycijJra NhLIi v. Nilkantlui 21 
Cal. 383 . 

167 . Faez ] tall man v. Raiii;<iik li 21 
ChI. 169 ; ilarailhaii v. Kartik Cha/.Uia 
C C. \V. N. 877 . 

168 , S. 169 ft. t. Act Via of 188 . 5 ; 
Karuna Moyee v. Suren Ira Natli 26 Cal, 
176 ; Matangini v. SreeuatU 7 C. W. N. 
552 ; Be joy Chard v. Sushi Bhnaau 18 
C. \V. N. 136 , 


169. Lai v. Manriiitha Tj;d 32 

Cal. 258 ; 0 C. VV. N. 17.5 ; llajnnrain v. 
I'anna Cliand 30 C.«l. 213 ; 7 C. W.N. 203. 

liO. ^ Kali Nath r, Trailokhya Nath 
26 Cal. 315 ; 3 0. W.‘N. 19L 

171. Sljanat Mondul v. Surja Kant 
7 C. W. N. 386. 

172. Kaiiiildhari v. Rimashwar 
17 C. \V. N, £17, dissenting from 
Anilnuthlin v. Ulfatuiintissa 9 C. L, •!. 
131 ; see ajso Uudra Narain v. Natahar 
Jana 11 (‘a!. 52 ; 18 C. W. N. 353 ; 

C. I Li. 89 . 
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of a tle3re0 obtained by another cosharer landlord, is a suit to 
eject the purchaser governed by Art. 3, as the dispossession was by 
the purchaser nol in tlfe ciiaracter of a landlordd’^^ 

• In disposing of the proe;n?ds of a sale in execution of a decree 
for arrears of rent thc' following rules, instead ol:' those prescribed 
bv S. 73 0. P. 0. Act V of 1908, shall he observed : — 

{a) Tliere shall first be paid to tln^ deirree-holder the costs 
incurred by him in bringing the tenure or ^holding to 
sale. 

(//) Next slialj be paid to the (lecre(‘-holiler the amount due to 
liiin iwider the decree in ext'cntion of which the sale 
was made. 

(c) Out of the balance there shall he paiti to the decree- 
holder any rent which may have fallen dm; to him in 
respect of the ’tenure or hobling betweim the institution 
of the suit and the dtite of the eontirmation of the sale. 

* ((/) The balance, if ^ny, shall upon the expiration of two 
months from thb contirinution of the sale be paid to the 
j udgm en t-d eb tor • . , . ~ • 

But where the ^tt^pure or holding, has been soli in execution of 
a decree obtained by one or more cosharer landlords franunl under 
S. 148 A or S. 158 (1), payment of the iiniount duo under such 

decree shall be rntide to the decree-holder and to the other cosharer 
landlords in proportion ^to the amount found to be due to (<aoh and 
out of the bahuuKvpaymeut shall he made of the rent which*may 
have fallen due in respect of the tenure or holding* between the 
institution of the suit and the date of the confirmation of the sale, 
to the decree-holder and the otlmr cosharer landlords in proportion 
to their respective shares in the tenure’ or holding.^y 

The (‘hargo in respect of any rent tailing due between, the date 
ol institution of the suit and the date of sale is transferred from 
the tenure to sale-proceeds and the tenure [tasses to the purchaser 
free from all liability create*d upon it by default, of the previous 
holder.^7^ If the jugment-debtor disputes the decree-liofder's 
I'ight to receive any sum on account o*f rent falling due between 


173. Mahomed Khalil v. Hirendra 

1385. 



Nath 6 C. L. J. 650 ; Brojo Kishore v. 
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V. Shaikh Titu 2 C. W. N. 175. > ' 
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Lectithk VII, these (lutes, the Court shall determine the dispute an<l the dotorminu- 
' tion shall have the force of a decree.^^^ The landlord has a pro- 
fcrentiul claim to the surplus sale-proceeds for the rent for ^ 
period up to the confirmation of saled"^ But he is not entitled t > 
interest on such rent.'’® 

In the case of a sale with express povv(ir to annul all incum- 
brances, the mortgagee may abandon his licm and claim to have it 
transferred to tlie surplus sale-procoods.'^® A suit by an um- 
registered tenant who was a purchaser of a sliare of the tenure 
after the date of decree for the recovery of his shf?r(3 of the surplu^^ 
sale-proceeds is maintenable.'®' A suit for a shard of the sal(3- 
proceeds is not cognizable by a Small Cause Court 


177. S. 169 (2) B. T. Act VIII ot 
1885. 

178. Matanglni v. Sreeuath 7 
C. W. N. 552 ; Prabal Chandra v. Jadu- 
pati U Cal. *724 ; 6 C. L. J. 26 ; see 
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18 C. W. N. 136. 

179. Moniudra V. A sar Mahomed 12 
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ISO. S. 73 T. P. Act IV’ of 1S82 ; 
Niin Chand v. AmIiuLoh^i 9 C. W. N. 
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’ UECTURE VI II.. 

Compwlsory Sales in lieu of Partition. 

The term, “partition,'’ is applied to the divi.'^ion of, property What w ^ 
belonging to co-owners and the allotment among them o£ tlie parts, 
so as to put an end to community of ownership between some or all 
of tliem. A strict j>!irtition must involve a division of the property 
into portions whjvh are aliquot parts of the whole. A suit for parti- 
tion is blit a compulsory method of acquiring title in severalty to the 
))roperty subject thereto, which, without such suit, might have been 
acquired by voluntary conveyances and relea.ses. Ordinarily, the 
presumtion is that partition should ho nnple in kin<l. In some cases, 
however, the partition may be made to suit the convenience of the 
property and of the co-owners by a division* into unequal parts, not 
necessarily aliquot parts, tof the whole, those ownori? who take a 
larger share than their due hiaking compensation in money or other 
pro[)erty to those who take less than their due. ^This’ compensation 
is called money •<)? compensation for equality of portioji. ^ The ex- 
[)ression, “ owelty of partition,” formerly in use is now obsolete. The 
extent to which this ki«d o*f partition can be offectod in any caso 
depends on the ’mode of obtaining partition adoptee), the nature of 
the property and the party entitled ; it is strictly parti ton plus sale.' 

Partition can be effected though the estates of the co-owners are 
not the same, as where two parties are in joint possession of land 
under permanent titles vvhich may not he i.dentical and altliough the 
]daintiirs title may be liable to forfeiture in events which have not 
occurred.® In such a caso the partition 'will be liiAited to the period 
of the lesser estate. No partition, however, can be effeoted, unless 
the parties are interested in ascertainable shares.® 

The power of tlie (jonrt tq direct the partition of property by sale PArtitlon by 
and a division of tlie [iroceeds is statutory. In aniy suit in which the 
Court has jurisdiction to order partition, if it appears to the Court that 

M ^ 

1. Per Jes«el M. R., in Porter v. 24 Cal. 575; 1 C. W. N. 406 ; Uma 

Lopes (1877) 7 Ch. D, 358 at p. 366. Sumlari v. Benode r^U24 Cal. 1026 ; 

2. Bhagwat Saluii v. Bepiii Behari Baring v. Nash (LSI 3) I Vea. Sl B. 

37 L A. 198 ; 37 Cal. 918 ; 12 C. L. J. 551 ; Wills v. Slade (1801) 6 Ves. 498, 
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^ C. W. N. 699 ; Hemadri v. Raftaaui 53Q. 
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by reason of the natjire of the property to be pariitioneJ, or of uvy 
other special circumstances, ti division of the property cannot reason 
ably or conv(miently be made and ttiat ^^a 'sale of the prb|>ertv 
and distribution of the proceeds would .be more beneficial for all ti;," 
shareholders, the Court may, if it tliinks fit, on he, request of any of 
the shareholders interested individually or collectively to the ext(‘iu 
of a moiety or upwards, direct a sale of tlio property and a distribi'- 
lion of tlie proceeds,^ The rule applies to the partition of mortgagefo 
rights in a revenue paying estate.^ It is an absolute power of saf: 
on the request of any party, provided the Court js satisfied that it 
would bo more beneficial for the |)arti()S interested than a* division. ■ 
But in the absence of a laMpiest for a sale by any of the j^arties, le 
Court has no discretion and is bound to order partition.^ Any 
cotenant is obviously entitled to ask for a sale, unles.s under souu^ 
disability ; for the sale i.s hut a mode of partition and when a f)[irtv 
is entitled to partition he is, to the extent of his estate, entitled to 
partition by sale ; and on the other hand,« when hc^ cannot maintain 
the proceeding for partition, a vsulo'oii his" demand cannot bo 
supported. • * ^ 

The^request for sale may be embodied in the proceedings of tlio 
party but may be made independcmtly 'of pleadings and in Court by 
the agent duly aiithoriscMk® It may [)h made 'after the right of 
the parties have been determined by tlie preliminary decree.'' 

A request for sale may be marlo on behalf of any party under 
disability by any person authorivSed to act on behalf of such party,'*' 
But in cases where a request for sale is made on behalf of a i>arty 
under disability, the Cqurt is not bound to comply with such 
request, unless after making an enquiry, it is of opinion that tli(‘ 
sale will be for hi.VhenefiL^^' A request for sale may be withdrawn 
at any tipue before the order is inaded® 


4. S. 2 Partition Act IV of 1S93. 

f)- Banke Lai v. Slianti Prosjwi 35 
All. ?87. 

6. Per Jes^el M. R., in Driokwater 
V. Ratcliffe (187.5) L. R. 20 Eq. 528.* 

7. Mayfair Property Co. v. Jhonstoii 
(1894) 1 Ch. 508. 

8. CrookCij V. Whitwortli (1S78) 10 
CK D. 289. 

9. KshinHle Chunder v. Saroda Pi*o- 
sad 12 C. L. J. 525 ; Hirainoui v. 


Uadha Churn 5 C. AV. N. 128 ; Kadir 
V. 24 Mad. 639 ; Abdu.s Saru;vd 

V. ^))dur Riizzaq 21 All. 409 ; Hirakon 
V. Trikanidas 32 Bom. 103 ; 10 Bom, 
L, R. 23. 

10. S. 5 Partition Act IV of 1893. 

11. S. 5 Paftition Act IV of 1893; 
Rimington v. Hurtley (1880) 14 Cir 
I). 630 ; Paris v. Ingram (1897) 1 Ch. 47/, 
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App, 204 ; Drink water v. Ratciilf' 
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Whether Hiero sluill be pnrtition by side or by allotirTent is 
doubtless a jiiflicial (piostioa to be detennitied by tho Court, iu 
solving wliicli it may •jmisiie any mothod ol: enquiry appropriate to 
•judicial proceedings. W lien, any o£ the parties in his pleadings 
makes the allegation necessary to require a sale, this tenders an 
i^sue which, unless confessed by the otlier parties in interest, 
KMjiures a trial before tho Court. But the sale may ho ordered 
on the allegation of one party and the admission of the other, either 
in express terms, or hy his failure to deny. The (jourt will enquire 
whether it is more, beneficial to ail the parties interested that tho 
properties should* be sold and the (Jroceeds distributed, or tho division 
of the projiorty he inavle.^^ If a property cannot bo partitioned 
without destroying tho intrinsio value of the whole or of the sliares, 
such partition ought to bo made, hut^ where partition cannot bo 
made without destroying the intrinsio value of the property then 
a niouey compensation should be given.’* 

*It is incumbent on any Pierson seidving partition by sale in lieu 
of jiartition by alhttiueirt, *to state the grounds on which lie desires 
a sale so as to bring the case within one of those in which tlu? 
(.!oiirt has a discveiioii or a duty U order a sale. Ho should state 
tlie nature of the* property, the numlfcr of the [larties interested, or 
any circumstances hy reason whereof a sale and disjribution of tlio 
proceeds is more Uem.dicial than a division of the piV)[)crty among 
the parties interested.'® The m(‘re dissent or disability of the other 
persons interested does not take away the jurisdiction of the (vO*urt to 
order sale and distribution of tlio proceeds instead ol? tho partition, 
if it aiqieurs to the, Court that it will be more beneficial for tho parties 
interested, unless the Court sees good rqason to the contrary.^® In 
crises in which the pro|)rie[y of partitton by saleiapjiears so obvious 
that on a request for partition in that mode, the burden oj; showing 
good reason rests on those Ojqmsing a sale,^^ Such burden will be 
discharged by showing that^ great har(lslu[)3 will be inflicted on 
one of iho parties, especiajly, when the party I'equesting a sale is 


(1875) U U. 20 Ra. 520; Till v. Jones 
( IvSSO) 5 Ap;.). Gas. 051. 

IJ. Povvdiv, Powejl (1871) 10 Ch. 
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Ch. 004, 

10. Rg Laug<Ule’8 ,listaLc (1871) 
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LectcbeVIIL actuated by vindictive ipotives,^® or that the property is such a mere 
* dependence on another property as to be almost valueless exce[)t 

in connection witlj that property.^® Whe^i ft was proved tluil a 
partition would bo as feasible as a sale /uid that a partition would 
cause no loss to fhe plaintiff, whilst a sale Svopld damage the 
defendanj, and that a vindictive feeling on the part of the plalntiff 
, had brought about the action, ib was hehl that these circumstances 
constituted a good reason to the contrary and a sale was refused, 
a partition being directed instead.^® The onus lies on the owners 
of the smaller shares desiring a sale to show ^^luit under all the 
circumstances a calc is the more boncHcial course for'all tile parties. 
Where it docs not appear that a division cannot be made, a sale 
should not be directed iu the absence of other circumstances to give 
the court jurisdiction.*^ , 

GroamU for Among the causes why partition should be made by sale are 
oidenng sale, partition by allotment will operate to the great prejudice of the 
owners, that the property cannot be conveniently used by the 
parties in interest together and a sale will hotter promote the 
interests oE the ov^nors, that it will be dopiociated in value, or tlio 
interests of the owners will bo prejudiced, or th(j» property cannot 
be equally divided, or its division wilf materially impair its value 
or result in loss.or injury to the parties interested; or that the lands 
cannot be advantageously divided, or a sale will best promote the 
interest of the parties, or is manifestly for thoir interests, or a parti* 
tion in kind cannot be made without great inconvenience, or the 
interests of thbse who are entitled to the subject or its proceeds 
will be promoted by a sale.of the entire subject. 

In considering whether a- sale is more beneficial than a partition, 
the Court consider?^ only the pecuniary results, disregarding matters 
of sentiinests, and has regard to the interest of alt the parties interest- 
ed as a whole ;** for example that the property, if sold entire, is likely 
to fetch a higher price than the allotments, if sold afttu* a partition, 
would .fetch, or that the property consists, , of different particulars of 
varying values which it would be difficult to divide into portions of 

18. Saxton v. Bartley (1879) 48 L. J. (1877) 7 Ch. D. pp. 368, 366. 

Ch. 519 ; i27 615. ‘21. Allen v. Alien (1873) 42 L. J. 

19. Re Whitwell’a Estate (1887) 19 Oh. 839 ; 21 W. R. $42. 

L, R. Ir. 45. 22. Dri^ikwater v. Uatclvtfe (1875) 

20. Saxton v. Bartley (1879) 48 L. J. L. R. 20 Eq. 528 ; Allen v. Alien (1873^ 

Cli. 519 ; 27 W. H. 615 ; Porter v. Lojhjs 42 L.*J. Oh. 839 ; 21 \Y. R. 842, 
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r‘(|nnl value,** or that a largo, sum will have to be given for equality LkctuukVIIL 
of partition, that is, vvhat is substantially a sale is inevitable,** or that 
a small property will Iftivo to bo divided up into a great number of 
•shares.-*^ 

As the order ^for* sale is only to be ma<)e if the ("ourfc thinks fit, 
some reason must be sbown for preferring a sale to a [)artition where 
the majority op[)Ose a sale, though it is not necessary to show that it 
is more beneficial/^® But the fact that the j^roperty is an old family 
property is not sutticient.*^ A sale may ho ordered though forbidden 
by the will under; wliicli tlie parties claim.** When there is no 
serious difffculty -in effecting an actual partition of the premises, to 
make a decree for sale asked for by a sliareholder, would be an arbi- 
trary interference with the rights of property. It would be such 
an interference as would control owners under color of partition to 
.sell their land against their will. The Court would not, in making 
such an order, exercise a power inconsistent ‘witli both the spirit and 
the letter of tlie stuiute and 4ilso with private rights and individual 
privileges. • • . 

In any suit for partition the Court may, if it shaH think fit, make 
a decree for a partition of part of the property to which the suit 
rtdates, and a sale’ of the remainder,*® *An order for sjile made by the 
Court is a decree «vYithin flie meaning of S. 2 C. P, (k Act V of 
1908 .*^ 

Every sale shall be. subject to a reserved bidding, the amount Purchaser, 
of which shall be fixed byjthe Court.*^ Any shareholder is at liberty 
to bid at the sale on such terms as to non-payment df deposit or as 
to setting otf, instead of j)ayiiig the same as^to the Court may seem 
reasonable.** If two or more persons ok whom one is a shareholder 
in the property, respectively advance th(5 same siifn at any bidding, 
t?uch bidding shall be deemed to be the bidding of the shuBeholder.** 

The Court may on the ap[)lication of any of the shareholders offer to 

2li. Pembertou v. Barnes G 27. Pcmbertoji v. Barue« (1S7J) 6 Ch. 

Ch. App. 685, Ai)p. 685 ; Tortef v. Lopes (1877) 7 Cli. 

24. Porter v. Lopes (1877) 7 Ch. D. D. 358. 

^^58. • 28.® Thompson v. Kichardsou (1872) 

25. Re Dyer, Dyer v. Payutcr (1886) 6 1. 11. Krp 596. 

•*>4 L, J. Ch. 1133; Gilbert v. White 29. S. 9 Partition Act IV of 1893. 

(1379) 11 Ch. D, 78. 30. S. 8 Partition AetdVof 1893. 

26. Hichardson v. Feary (18^8) 39 Ch. 31. S. 6 (1) Partition Act IV of 1893, 

D.*45 ; 57 L. J. Ch. 1049 ; Allen v. Allen 32. S. 6 (2) Partition Act IV of 1893. 

(1373) 42 L. J. Oh. 839 ; 21 W. K. 842. 33. S. 6 (3) Partition Act IV of 1893. 
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LectubkVIIL sell the slinre or slmres of the party or the parlies askiiig for sale to 

' such shareliohler at a valuation iruule hy the <.k)urf ; hut if two or 

more slianjholders apply for leave to hny, <4.h(y Court shall u 

sale of the shani or shares to the shayehohlor vvht) offWs to pay tlio" 
highest price al)o\Hi the valuation nuuh? hy Ilie Court, and if (In- 
applicant or ajiplieants are unwilling to buy at the price so ascer- 
tained, all costs of, or incitloiit to, the apidication shall bo borne bv' 
him or tbcMii.’^* But a co-shartn* cannot be oompellcrd to transfer 
his share at a valuation to another, simply hecause the latter was in 
possession of the property at the time when tljo a<;d.ion for partition 
eommenced.^^ ^ ♦ • 

Dwelling Where the transferee of a share in a dwelling house, belonging' tn 

an undivided family, U not a member of the family, he is not entideil 

to joint possession or other common or part enjoymemt of the 

hoiise.^^ Indeed it is incipiitable to permit a stranger to intrude 
liimselE upon the privacy of a joint family-residence, more [larticnlar- 
ly when, as ^happens ill many instances, a stranger is actnateil hv 
motives of enmity. The position of a pnrclmseV from a meiuher of 
a family governed by the Mitakshara law, is mucli worse, because 
as the member himself could not say that any., specitic portion was 
oxeclusivoly hi.-<, the piirchaseV could not claim to lie i)ut into pos- 
session of any dcdliuto piece of the proferty.®^ .Hence, if such a 
transferee suej^ for partition and if any member of 'the family, being 
a shandiolder, undertakes to buy the shar.e of such transferee, 
the Court shall make a valuation ami direct the .^ale of such share 
to such shareholder.^'*^ If two or more members of the family, being 
such sharcliolders, severally undertake to buy suqb share, the Court 
shall order a sale of the .share to the sharcdiolder who offers to 
pay the highest ])|’ico abov6 the valualion made by the Court.^'‘ 
It is only when the suit is for partition that a member of a joint 
family may buy out the purchaser not lieing a member of the family. 
But he is not entitled to do so when^tho suit has been decreed and 
the decr(‘e for [lossc^sion is being exeented.^^ 


34. g. 3 Partition Act IV of 18113. 

35. Debendra Kalh v. llarid-ia 3') 
0. W. N. 552 ;.33 C. L. J. 322. 

at). 8. 44 T. P. Aut I V of 1882, 

37. ICsbirode Ohuiider v. ISaroda 
Pro?iid 12 C. L. 3. 525; Debendra 'Nath 
IhuiiU 15 C, \\\ N. 552; 13 C. L. J. 


sp. 

38. S. ^ (1) Partition Act IV of 
1893. 

39. S. 1 (2) Partition Act IV of 
1893. 

40. Kali Kumar v, Prahm,\nalHlrt,,7 
il fk l 98. 
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The woV'!, “family,’’ Includes a ^roup of persons rclaled in blood, 
not n( cossarily fraein;^ ih(‘ir descent from a coinnion ancestor, nor 
eousta'ntly resid ng in •th« dwelling house, nor joint in mess, nor 
•restricted to Hindus only.*\ The fact that the *j>laintiff, not a 
member of the fjpnily, has purchased in additioiT to a share of the 
dwelling houses, a share of the lands as well, do(\s not render this 
rule inapi>]icahle.^‘* 

The word, “house,” includes not ()nly the structure or building but 
includes adjacent buildings, curtilege, garden, courtyard, orchard and 
nil that is necessary' for the convenient occupation of the hous(‘, and 
whether any particular jilot of land is or is not lu^cessary to the 
enjoyment of a house, is to Ijg dedormined upon ovidence.^’^ 

IE the property he sold under a d ‘cree or ord(‘r of the High 
Court of Calcutta, Madras, or Bomhay in^the exorcise of its original 
jurisdiction or of the Court of the Itccorder of Hangoon, the proce- 
dure shall ho, as far as practicable, the samoas that of such Court iu 
its original civil jurisdiction,, for the sale of property by* the Hegis- 
trar ; if the property b6 sold under a decree or order of any 
oilier Court, such [irocaulure may he adopted as iimy be i)roscribcd 
by the High (\)urt,in this bchilf, and. in its absence, the procedure 
]>rescrihed in tlfo Code of •Civil .Prt)ce(lure in respect sales in 
exocution of decree/* . • 

There is no doilbt of the general power of the Odnrt to vacate 
or refuse confirniatiou .of the sale. The application to set aside the 
sale may he made either hy the parlies to tlie suit, or the purchaser 
seeking to be released from his bid. Thus, the sale i«jy ho vacated 
tor want of proper^ notice, or because made at an improper time, or 
tor misconduct of the officer making jt, or because of devices to 
siipress bidding, or because of any fnii/d jiractise'^ on u party and 
operating to his prejudice. Indeed tllo grounds on widely the sale 
may be set asiil(5 are so various as to defy complete enumeration. 
But sales will mot be vacated for mere imidVijuacy of pric(‘, t hough 
inadequacy of pi ice is sometimes suffioieiit evjdencc} of fraud or 
misconduct. In the majority of cases in which the confirination 
of sale is resisted on account ’of alleged inadequacy of priee, the 

41. IVRhirode ('huixlor SiiroCu. l’ios;td 12 C. L. J. .025. * 

Projjud 12 C. L. J. 625 I Bultau Bej^arn 4o, Ivshirode ('huiider v. Savoda 

V. lOebi Prasad 30 All. Vamaii Prowl 12 C, b. J. 62.5. 

V# Vasudev 23 Bom. 78. - 44. S. 7 Partition Act IV of 1893. 

42. Kshirode Obiindcr v, ^aroda ' 


Lkctchk VIII. 


Mode of Riile. 


Confirmatiott 
of sale. • 
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Lecture VII L 


Grouiuls for 
Betting auidc 
Hale. , 


Sale- proceeds. 


parlies are able to pohit to some irregabirity in the proceeJinos^ 
or some accident, or other cause preventing fair attendance at 
the sale, or otherwise probably diminishing competition by tho 
bidding, and where such is the case, any considerable ina(k*tjuae>- 
will result in an oTfder for a resale, rather than k confirmation. 

f 

The grounds, available to a purchaser to set aside the sale, mast 
relate to some misaf>prehension or misconduct at, or connected with, 
the sale whereby ho was inducefl to make a hid, which otherwise he 
would not have made, or to some defect in the proceedings, tlio 
result of which is that he cannot obtaiti the title sought to ho atfeetoil 
by the partition. If the proceedings are adoquatev to transfer title 
to the purchaser, irregularities which do not impair his title cannot 
entitle him to a release from liis bid, Nor, can ho successfully 
complain of matters known to him at the time of his purchase and 
which thereby ho must he deemed to have waived, or which could 
remain unknown to him only through his extreme negligence or 
inattention t to his business. If the bi(i was made in ignoranbo of 
the true title and the making of it resulUid fi\)m any misrepresen- 
tation of the parties, or of the officer making the sale, no Court 
would hesitate to refuse confiA’ination. The pjirfdiaser is entitled to 
the protection due to an innofcent purchaser, and ‘ as such, entitled 
to rely on thc\ record in the case. On the otherhj^nd, he is bound by 
such record and chargeable with notice of its condition and of all 
the facts disclosed thereby and is justly tj-eated, as though he had 
actual knowledge of such facts. 

The purchaser is not bound to see to the proper application of 
the purchase-money and his title cannot bo impaired by proving tlia 
misapplication of the money. I'he proceeds of sale are distributed, 
as a[>pears to 11^3 Court to ’be most in accordance wdth the rights 
of the persons whose claims’ have been establisho<l, whether these 
persons are or are not before the Court ; the Court may, however, 
make such reservation a's seems fit in favour of the persons, whether 
ascertained or not, ,\vho may appear from* the evidence to the (/ourt to 
have any jpnma facie right which ougfit to bo provided for, althoiigli 
not fully established. An eicluded person, however, is not without 
remedy ; \\% may recover from any participating person any portion 
received by the latter of his share. 

The order for sale operates from its date, in the case of a person 
8ui juris and absolutely entitled to convert ids share into mone*/.^^ 

45. iZf Dodsou, Yates y, Morton (1908) 2 Ch. d3S. 
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]n the ease of poison undor disability, or a* person not absolutely bPx juRg Vin. 
( iiHtleJ to the •share* ot‘^ the sale-proceeds of real estate, the share 
j> to bo dealt with as real estate, not only in cases* where the sale 
is made on request of» persons, other than those •under disability,*® 
but also on the request of the infants actinjr through next friends.*^ 

The rights of those having a lien upon the premises, are jJrotocted 
upon the sale. The protection is hy*operation of law ; the interest 
or lien of the lien-holder, if against the whole preiiiisos previous to 
the sale, attaches itself to the wliole of the proceeds thereof. If the 
lien is only pgainst the share or portion of one of the cosharers, it 
attaches itself to the share or portion of the proceeds derived from 
the sale and belonging to siicli cosharer. Where a cosharer 
before partition has created a mortgage in respect of his undivided 
int(u*est, the charge for tile owelty will have precedence over the 
mortgage.*® 

4(>. Re Norton, Norton v. ^isfortoii (1881) 17 Ch. 1). 241 ; Foster v. Foster 

(1900) 1 Ob. 101. * * (1876) 1 Ch. D. 588. 

47. Re Norton, Norton v. Norton 48. Mahomed Kftsim v. R. S. Hills 
(1900) 1 Oh. 101 ; Hopkyis<{ii V. Richard- . 36 Oal. 388 ; 12 C.*\V. N. 373. 

.son (.1913) 1 Ch. 2.S4*; in re Bm'ker • 



Reveiiue Sale 
LawM Milu**' the 
Veiinaneut ^ 
Settlement. 


LECTURE MX, 


Compulsory‘Sales for arrears of revenue in Bengal. 

« 

The general policy of the Revenue Sale Laws that have been 
passed since the Permanent Settlement, has been to protect tho 
public revenue, by placing the purchaser of an estate sold for arrears 
of revenue in the position of the person, who at the time of the 
Decennial Settlement engaged to pay the revenue then fixed. Tlio 
Legislature, therefore, gave or sought to give tlie purchaser, the 
power of abrogating all engagements made by the defaulting Zemin- 
dar or bis predecessors since the settlement, whereby the zemindareo 
rents and profits which w^re the security diminished. Tho Legisla 
tare, however, has not uniformly tried to effect this general ohjeei 
by precisely the same means. The various statutes which it has, 
from time to time, passed for the purpose, differ in tho language of 
their provisions and in the stringencj" of the power conferred by 
them.^ The hlw of summary sale for arrears of revenue is a 
nec<‘ssary evil, but an evil nevertheless. One* of the cardinal objee- 
lions to it is that in order to secure the public reveluie, it places in 
the hand.s of an unsciirpulous proprietor the* power of letting his 
estate go to sale, for the express purpose of evading the tenures 
and liens created by him or his predecessors and realizing a 
higher price than what he would likely obtain in the open market ; 
in other words, of appropriating to himself a second time the market 
value of all interests whi,ch he has already created, in addition to tho 
value of the interests wduch he has reserved to himself and which 
only could be trafisferred hj’ private sale or by a forced sale, held by 
tl»e Civil Vowri on account of the proprietor. 

The word “ Revenue” includes every sum, annually payable to 
(Jovernment by the proprietor of an ech^te or tenure, held directly 
under Government in respect thereof, and every sum payable to 
Government in respect of, Tukavi, or of any money advanced by 


1. AssanoolUh v. Obhoy Churn 13 
Moo. 317 ; 13 W.R. 24 P.C. The earliest 
legislation on this subject was S. 5. Keg. 
XlYof 1793, Keg. V of 1796, Reg. XU 
of 1796, Reg. VII of 1799, Reg. I of 1801, 


Reg. V of 1812, Reg. XVIII of 1814. 
The.se were followed by Reg. XI of 1882, 
Reg. XU of 1824, Reg. VII of 1830, 
A^t XII of 1841 and Aot I of 1846. • 
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• 

Government to proprietors of luiid for making or repairing em- 
bankments, reservoirs or water courses, or dther improvements on 
the land held I5y thsm.J It includes Malikatia.^ Improvement 
mieans any work which adds to the letting value of the land and has 
been defined by S. &Act XIX of 1883. If the whole or a jjortion 
of a kist or insfalment of any month of the era according to tho 
settlement,^ be unpaid on the first of the following month of jflich era, 
the sum, so remaining unpaid, is aw arrear of revenue.^ * Payment 
must be made kist by kist* The* proprietor is not entitled to pay 
the whole demand of one year on the date fixed for the [aiymont of 
of the last kist.® [ Payment of money to the Post Oftioe to l)e sent to 
the Collector is not equivalent to paytnent to the Collector, if it does 
not reach him in due time.* But when the money sent by the Post 
Office is accepted, it is* the duty of the (-ollector, under Land Re- 
venue Rules No. 29 to pc/int out a mistalce in giving the correct 
towzi number, so as to give the remitter an o|q)ortuiiity to correct 
the mistake.^ 

• • 

Where a payment, nwide in respect of arrears of revenue, was 
ap])ropriuted to the satisfaction of a particular kist, and ac.cepted 
and acknowlcged as paid on that account, the efted; of the transac' 
tion cannot be vaaiftd by altering the CAppropriation origimdly* made.^ 

The Board of lleveniKi at ( 'alcutla shall determine, 4i|)on what 
dates all arrears ()f»revenue and all demands rccoveral)lQ as arrears of 
revenue, shall be paid, in default of which the estates and tenures 
shall be sold at public auction to the highest bulder. Notice id* the 
dates so fixed, shall be given in the official Gazette in^ the office, of 
the Collector, in the Courts of the Judge, Magistrate and Munsiffs 
and at the Thana statioiis of each district. The dates so fixed, shall 
not bo changed, except by the said .Bojird, by similar advertisement 
and notification, issued at least three months before the close of 
official year, preceding that in which the new dales are to take 
effect.® Waut of due publication will reauler the rule, franunl by 


*2. s; i ActVIKB. C.)of 1868.** 

3. BageswM-i v. Uawliar 31 I. A. 52 ; 
31 Cal. 256 ; 8 U. W. N. 649. 

4. S. 2 B. L. 11. S. Act XI of 1859. 

5. Kali Prosuiiuo v. KrissUiia Chandra 
7 C. VV. N. 570. 

,8. Baikantha Nath v. Gungn Fiotiad 
i C. W. N. loa. « 


7. Hamid Hoiisein v. Muynluiu 
Reza 32 Cal 229 ; 9 0. W. N. 300. 

8. Mahomed ./ an V. OangH Bi«hu a 38 
I. A. 80; 38 Cal 537 ; 15 C. AV. N. 
443 ; 13 C, L. J. 525 ; 10 linl Cas. 272 
setting iWidc Oanga Bi.shdn v. Mahomed 
Jan 33 Cal 1193 ; 10 C. AV. N. 918. 

9. IS. 3 B. L. K. S. Act XI 1859. 


Lkchjrk IX, 


Lui^t day tor 
t:wiymeni of 
icvenue. 
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LifcerujRE IX* 


other 

demaods. 


the Board ol Revenue, Where by the terms of 

Kabuliat the jama Would be paid within the 28th J^ane every year, 
it would not be in arrear until the 1st July n^tt ; and when 4)y u 
notification, issued by the Board of Revenue, 28th June of each year^ 
was fixed as the latest day of payment of rent of» all descriptions, iu 
default of which the tenure in arrear would be sold, 28th June lOlK! 
was the <first date when the tenure would be liable to he sold, iu 
default o£ payment of revenue), payable under the Kabuliat on tlie 
28th June 1902 

When the arrears are (1) other than those of the current year 
or of the year immediately preceding (2) or due on accouQt of estates 
other than that to bo sold (3) or of estates under attachment by order 
of any judicial authority or managed by the Collector in aceordama^ 
with such order or (4) due on account of Takavi, poolbundi or 
other demands, not being hind revenue but Recoverable by the same 
process as arrears of land revenue, no estate and no share or inerest 
in any estatp shall be sold, otherwise than after a notification, specify- 
ing the nature and amount of the arrear. of demand and the latest 
date on which , payment thereof shall be received, shall have been 
affixed for at least 'fifteen days,^, preceding the latest day of pay!nent, 
fixed as'above by the Board ofvReveniKvin the office of the Collector 
in the Courts of the Judge and Munsitf iund pi the Police Thanas of 
the division hi which the estate or share of an estate to which tin? 
notification relates, is situated and also at the cuteherry of the inal- 
guzal or owner or at some conspicuous place upon the estate or 
share of an estate, the same being certified by the peon or other 
officer employed for the purpose.’^ 

Thus, the embankment charges, ordered to Le levied under tin* 
P. D. R. Act I (B^C.)of 1895 cannot be treated as arrears of land 
revenue, unless and until notice is issued under S. 5 Act XI of 1859d^ 
The current year means the year in which the latest date of payment 
falls, as fixed above, and* not the year iu wliicdi the sale takes placed* 
When irCpursuance of the notification, mbnoy was sent and received, 
the ainount being in excess of tlu? arrear in question bnl less than tin? 

10. MftliomeflJrtiip v. Shyama Sun- 13, Hari Dats v. Dhinij Cliandra 

lUri 8 C, W. . 826. 15 C. W. N. 88. , 

11. Buksh Elalii v. Durlav Chaiulva 14. Jaluniovi v. Soc. of State 7 C. W. 

30 1. A- 177 ; 30 Cal. 081 ; 16 (X W, N. N. 377 ; Hhawaoi Koar v. Afzal liuswain 
842 ; 16 C. L. J. 620. 34 Cal. 381 ; 5 C. L. ,f. 425. 

12. s; 5 B. L. IL S. Ad XI of 1850. 
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roveniic cluc on the diito, the payment should have hecii appropriated.*^ ijcrinRE IX; 
But a sale, heW not only for arrear specified* in the notifioatiofi, hut • 

;ilso for arrear ttiat aocri^cd subsequently, is not had.*® , Tlio ol)ject of 
il )0 notification is to protect tlie interests of the atlacliing creditor.*^ 

Hence, the non-issu® of a notification is a mere irregularity.*® 

All estates under attachment, whether or not managed by the 
Oollcctoivare entitled to ilie benefit of a special notification, ihmigli 
it is not necessary that the whole estate should IxMiAder attach- 
ment.*® But an estate for whicli a common manager has been ap- 
])olnted under S. 95 B.T. Act VIII of lt)S5, is not an,“ estate under 
attachnienl^.” attachment to have effect must be made at least 

before the date fixed for sale, that is, J>ofore the notification has been 
issued.** 

No payment or tender of payment of revenue after the latest day 
of payment shall bur or ‘interfere with the sale.*^ But if the Govern- 
ment demand be not actually arrears of rgveniie, the Collector is 
hound to accept tlio amount, if tendered before the* property is 
actually sold.** • • . 

To guard against accidental sales of estates f^r non-navinent of 

^ , , , , * '^ (a)l.yi)ro* 

arrears or revenue^ recorded propru^to/s or copartaiers of estates are 
autliorised to depbsit with, the Collector inonoy or Government 
securities, endorsed or^nuMlo payable to his order, and* to sign an 
agreement pledging the .same to Government as security for tho 
revenue of the entire estates, and authorising tho t^lloctor to apply 
Ihe money or seevn ities to tlio payment of any revenue due from the 
estates, not being paid beI*ore the sunset of the latest day of payment, 
fixed by the Board of lievouiie ; so long as any money or securities, 
sufficient to cover any arrear that may fair due, shall remain in the 


15. Jogendi'A Molian v. IJma Nath 
o5 Oah m ; 12 C, \V. N. 616 ; 8 C. L. 
J 11. 

16. Bageswatn v. Gowhar 31 1., A. 
52 ; 31 Cal. 256 ; 8 C. W. N. 649.* 

17. Bunwari Lall v. Mohahir PerHad 

I 1. A. 89 ; 12 B. L. U. 297 ; Oonesh 
Persail V. Brij Buhary 1 C. L. 

18 Jotmdra Mohan/'. Jogendia Nath 

II O.W.N, 1107; 6 C. L. .1. 99 ; Doonaii- 

<lan V. Mai>lK,ah 32 Cal. Ill ; 8 C. IV. N. 
747. . '' 

19. Slohaljcev Poisnul v, Co If. of 


TiVhtK*ti 13 W. II. 423 ; S. C, on appeal 
Bunwari Lall v. Mohabir Peraad 1 1. A, 
80 ; 12 B. L R. 207. 

20. Bluiwani Koer v. Af^al Hussain 
34 Cal. 381 ; .5 Q. L. J. 425. 

21. Nownit Ijal v. Radha Knsto 22 
Cal. *738, 

22. S. 6 B, L. R. 8. Act IX of 1859 ; 
see Azimuddin v. 8ec. sf State 21 Cal. 
360. 

23. Mohan Ram v. Shih Hutt 17 
W. U, 21 j 8 1L L. R. 230. 
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Lectitrk IX. 


(fc) by other 
person 8. 


handd of the Collector, the estates for the protection of which such 
deposit was made, shatl bo exempted from sale for aVrears of reve- 
nue.** No claim to abatement dr remission o^ revenud, unless allowed 
by the authority of Government, nor any private demand or cause 
of action against Government shall bar a sale. ' But where money, 
in the hands of the Collector sufficient to pay the arrear of revenue, 
stands in the defaulter’s name alone and without dispute and the 
<Jollector ha‘s neglected or refused^on insufficient grounds to transfer 
it after application in due time in payment of the arrear of revenue 
duo, the sale is, invalid.*® 

The Collectoi; may, at any time before sunset of t)io latest day of 
payment, receive as a deposit from any fierson, not being a proprietor, 
the amount of the arrear of revenue, due to be credited in t)aymont 
of the arrear at sunset, unless before that tinie the arrear shall have 

f 

been paid by the defaulting proprietor. If the person so depositing 
whoso money shall have been so credited by a fuirty in a suit before 
a Court for tile possession of the property ,mi arrear, it shall be coin- 
petent to the said Court to put him into teirfporary posses-sion of the 
said property upen taking security from him. If the de|K)sit wm-e 
made to protect an interest of the person depasiting which would 

f. V C' 

have been endangered or damaged by ♦tlie sale, he*sluill be entitled 
to recover tlie amoiiut of the deposit witli 6r without interest, as the 
Court may determine, from the defaulting propriotdr. If the deposit 
was necessary to protect any lien on tlie .property, the amount 
credited shall be added to the amount of the originaMien.-® 

A suit again'st Government, to recover money paid under protest, 
in satisfaction of a claim made by the revenue authorities on account 
of demands recoverable as Mieh arrears, must be brought within one 
year from the date |vhen the payment is nuido.*^ An objection to 
the Collector against the payment and subsequent infructuous apjieal 
to the Commissioner are equivalent to “ protest.’’*® 

A cosharer who has paid the whole ^re venue acquires no charge 

* r. 

on the share of his defaulting cosharor.*^ But tf ho be also a 


24. S. 15 B. L. R. S. Act XI of 1^59. 

25. S. 8 B. h. 11. S. Act XI of 1859. 
See Balkwhen Simpwm 25 I. A. 151 ; 
25 Cal. 833 ; 2 C. W. N. 613 ; Harkhoo 
Singh V. Buneidhur Singh 25 Cal. 873 ; 
2 C, W? 1*3^. 330. 

M S- 0 B. L. R. S. Act XI of 1859. 


27. Art. 16 Sell. 1 Limitation Act IX 
of 1908. 

28. Kebal Ran^i v. Government 5 W. 
K. 47. 

29. Moti Chand V, Bajrang Sahai 16 
C. L. J. 118 ; .lussoda v. Mutunginee 
12 H. 249 ; Kiiiu Ham v. Mozalfor 
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inorlgagoe of the sliare ho is eiititleJ to havjs on general principles 
of justice, equitjr and good conscience, not only a personal decree 
aoain*st the mortgaged bi?t also the amount paid by him on account 
‘of revenue added to the amount of the original llen.*'^ A cosharer is 
(entitled to claim ponlribution from his cosharors/^ It is the duty of 
the Court to apportion the separate liabilities of each c^osharer,®* 
Wliere the sharers are not in possession of each of the same share in the 
villages, tlie extent of liability of tlie defaulting cosharers for con- 
iribution, is to be determined with reference to the assets accepted 
as the basis at the:* time of the Permanent Scttlemenlfand not upon 
the assets {ft the time of the default.®^ In a suit for contribution, 
where the plaintiff asks for relief against all the JeferiJants separate- 
Iv, the Appellate Court may, on appeal by one of the defendants, 
ri[t(>r the decree so as to m ike anothoi; defendant liable.®^ But a 
eosharer, paying an arroar of revenue due by a defaulting cosharer, 
who has a separate account before the shat»e of such defaulter has 
been put up for sale under *S. 13 Act XI of 1859, cannot claim to he 
reimbursed by sucll dotaulter,®* unless he believed in good faith 
that his interest would be endangered by the sale.*® A mortgagee 
in possession, making payment of revenue, is entitled to add the 
amount to the principal moiiey.*^ A putnidar or a person in posses- 
sion under a decree of -CoArt, though subsequeutly veversetl, is en- 
titled to recover the money from the Zemindar,®® A suit for 


HoanamUCal. 809 (K.B.)*; Khub Li^ll 
V. Pudmanuiiii 15 C^al, 542 ; G^ipi Nath 
V, Ishur 22 Cal. 80(y. 

30. Nugeiider v. Sreemutty Do««c 
11 Moo. 241 ; 8 Vf. 11. • 17 P. C. ; 
l-peiulra Chundra v. Tara Prosaniia 
30 Cal. 794 ; 7 C. W. N. 609 ; Smitli 
Y. Dinonath 12 Cal. 213 ; Premchaii<l 
V. Purniina Debi 15 Cal, 546 ; see Raja of 
Vizienagram v. Raja of Setiuchcrla 
26 Mad. 686 ; I bn Hasan v. Brijbhtikan 
26 All. 407 (F. B.jatp. 420. 

31. S. 69 I. C. Act JX of 1872 ; 
Bykuntnath v. Qooroo Churn 7 W.* R. 
247 ; Juggobuiidhoo v. Fyez Buksh 8 W. 
H. 166 ; Radha MadhiPb v. Ram Runjun 
17 W. R. 461 ; Sham Lall v. Huro Sooii- 
duree 5 \V. R. 29. 

• 32. N obin Mohun v. Qopal Chunder 
XI W. R. 358 ; Kriato Monee v. ^uroda 


Doa^ia 11 W. R. 143. 

33. L:il Mohan v. Nanda Lai 15 
C L. J. IPl. 

34. Rup Jan v. Alxiul Kadir 31 
Cal. 64*3; 8 C. W. N. 496 (F. B.); 
ypenUra I^al v. Oirindra Nath 25 CaL 
565*; 2 C. W. N J 425 ; PIudHon v, Baedeo 
26 Cal. 109 ; 3 C. W. N. 76. 

35. Kisheu Chunder v. MutUlun Mo- 
hun 7 W .* R. 365. 

36. Smith v, Dinonath Ifi Cal, 213. 

37. S, 72 T. P. Act IV of^ 1882 ; 
jussoda V. Mutunginee 12 W. R. 249. 

Is. S. 69 I. 0. .\ct IX of 1872 ; 
Smith V. Dinonath 12 Cal. 213 ; Bama 
Sundari v. Adhar Chander 22 Cal. 28 ; 
Dakbiua Mohun v. Saroda Mohun 20 
I. A. 160 ; 21 Cal. 142 ; Chinuasamy v. 
Kailmasudrapathy 27 Mad. 338, 
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contribution is not cogitizuble in a Small Cause Conrt.^? 

Estates which are under the charge o,E the Court of Wards or 
which are the solo«-|)ropGrfcy of a minor, arc excin|)t from sale for 
arrears of Government revenue whieli have a(';crue(i whilst smjh 
estates have been under charge of the Court of Wanls.^o A prohibit 
lory ordeiMinder the ('ess Act IX (B.C.) of 1880 forbidding payment 
of rent to tany one but the Collector until the arrears due for 
road-cess‘is sati.sfied, is both in form and suhsttincc an attachment/' 

In Bengal^ no settled estate or part theroE shall, without the 
j)revious sanction of the Local Government, be sold ] during the life 
of any tenant for life thereof for an arrear of land revenue or 
for any other arrear recoverable as an arrear of land revenue.^* 

The Collector or other officer conducting the sale and the Commis- 
sioner of Revenue may, at any time before th(i sale ex:emj)t an estat<i 
from sale, provided the reason for granting such exemption has been 
recorded in proceeding and where the order for exemption 'is 
issued by the Commissioner it is received . by the^Coltector or other 
officer before th^, salo/^ More payment of arrears into the 
(/ollector’s Treasury without i\n express ordei; has not the effect 
of exemjdifig the estate from sale/* < The order must be an 
absolute exemption and must not depend on an, act which may 
or may not be performed/*^ When the Collector has acknowledged 
payment in full of the arrear before sale and elected to proceed to 
sale by certificate procedure against an arrear of different cluiractor, 
he cannot proceed to sell the property under the land revenue pro- 
clamation without issuing a notice under S. 5 Act XI of 1859 on the 
ground that no special exemption order has been passed/® 

After the latest day of payment the Collector shall issue notifica- 
tions of sale in the laugaage of the district, to be affixed in hi.^ office 


m CJ. 41 Sch. ll P. s. d. C. Act 
IX of 1887 ; see Sreepi^ty v. Loharaai 
7 VV. W. 884 (F. B. ) ; Nobim Krishna 
V. Kam Kumar 7 Cal. 605 ; 9 C.L.U.,90. 

40. S. 17 B. L. K. S. Act XI of 
1859 ; Ss. 23, ,24, 25 Court of Wards 
Act IX (B. C.) of 1879. 

41. Qobind Lai v. Kamjanam 20 
1. A. 165; 21 Cal 70. 

42. S, 83 Settled Estates Act HI 
(B. C.) of 1904. 


43. S. 18 B. L. 11. S. Act XI of 1859. 

44. (Jobiud Chuuder v. Sberajuuuissa 
13 C.*L K. 1 ; Chutturbhooj v. Ishri Mu I 
21 Cal 844. 

45. Gauri Sliankar v. Janki Pershad 
17 I. A. 57 ; 17, Cal 809 ; Muhammad 
Aga V. Jaduuandan Jba 10 C. W. N. 
137 ; 2 0. L. J. 325. 

46. Havi Das v, Dhiraj Chandra 
umN. 38:' 
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iiiid in the Court of the of the district ^ind to ho puhlished in LKtrruRK IX. 

the official Gazett<% if the revenue payable exceeds Its. 500, specify- ^ 

in^ the estates or shares*o£ estates which will be sold juid the day 
on which the sale of the same will comnience, which day shall not 
bo less than 30 (dear days from the date of affixing the notification 
in the Collector's office.*^ When the revenue payable expeeds Rs. 

5f)0, the publication of a notification in the Calcutta Gazette is • 
sufficient.^® 

The object of the notification is to give the intending purchasers 
correct information as to the precise property to be sold. The kist 
iti respoctr of which the arrears have accrued need ilot be specified.'*’* 

Though the notification need not confain the names of all the re- 
corded proprietors,®’^ the entry of the name of a wrong proprietor, ^ 
inisleading intending bi(jders, is an irregularity.®^ Nor, is it necessary 
to .s[>eeify the name of all the mauzas as included in the property 
to be sold ; all that is necessary is to specify the estate or share of 
estate and the number it bt»ars in the Collector’s office.* The speci- 
fication need not give the exact share to be sold, but if there is 
sufficient indication as to what precise share wil,l* he sold, that is 
enough.®’* But Wjn^^re the share cduld not bo ascertained /rom the 
notification, there was a maferial irregularity.®® 

The date fixed for tRe sale must be clear 30 days •from the date 
• # ^ 
of affixing the notification.®* A defect in the sale notification is 

a mere irregularity which does not render the sale a nullity,®® ^ 


47. S. () B. h II. S. Act xr of 185U. 

48. Utulha Cluiran y. Slitii fuikliii 41 
Cal. 276 ; 17 0. W. N. 1135.’ 

49. Luleetrt v. Coll, of Tirliuot 19 W. 

U. 283. 

50. See. of State v. RaslibeUary 9 
Cal. 591 ; 12 0, L. 11. 27 ; Kain Naraiu 

V. Mahabir Pijrsluid 13 Cal. 208 ; 
Deouandan v. MaiiVodh 32 Caf. Ill ; 
^ 0. W. N. 757 ; Dilchaud v. Bat/bath 
8 0. \V. N. 337. 

51. Uajraui Dasi v. Ganesh Proahad 
14 C. W. N. 626. 

52. Dilcband v. Baijnath 8 C. W. N. 
337 ; Deouandan v. Manbodh 32 Cal. 
ni; 8 C. W. N. 757 ; lamairKhan v. 
Abdui Aziz 32 Cal. 502 ; 9 C. W. N. «43 ; 
1 0. L. J. 14 ; Ram Naraiu v. Mahabir 


Porshad 13 Cal. 20J? ; Ibiin Prasad v. 
Pawau Singh 18 C. L. J. 97. 

53. Nilwraii Chandra v. Chiranjib 
Brasad 32 Cal. 512; 9 C. W. N. 487 ; 
Aynada Charan Kiahori Molmu 2 C.W. 
N. 479 ; Hem Ohaiulra v. SAiab Katniiii 
6 C. W. N. 526 ; Amirunue.ssa v. Se(\ of 
State 10 Cdl, 63 ; 13 C. L. R. 131 ; Baij 
Nath V, R}ivaiie.svviir 6 C. Jj. *J. 163. 

54. Bal Mokoond v. Jirjudhuii»9 Cal, 
271 : 11 0. h It. 466. 

55. Taaadduk Rasul v. Ahmad 
Huf^ain 20 I. A. 176 ^ 21 Cal. 66 ; 
Gobind Lai v. Ram Janam 20 I. A. 165 ; 
21 Cal. 70 ; Deonandan v, Manbmlh 32 
Cal. Ill ; 8 C. W. N. 757 ; Baij Nath v, 
Ravaneawar 6 C. L. J. 16.3 ; Ganga 
Prosad v. Pargash Singh 16 C, L. J. 
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Lecture IX, 
ProclamatloQ. 


Sale of eepa- 
rafi^ ihdn*. 


The ( 'olloctor shall also affix a proclamation in the langaage of the 
district in his own office and in the Munsiff’s Courts, Subdivisiooal 
Cutchery and Police Thanas within which th^ property or any part 
of it is situate and also at the cutchery of the malguzar, or the 
owner, or at some conspicuous place on the property^, forbidding the 
tenants to^ pay to the defaulter any rent which has fallen due after 
the date fixed for the last day of payment on pain of not being 
entitled to credit in their account with the purchaser for any sums 
so paid,*® The object of this notification is to protect the tenants and 
the purchaser •/ and as the omission to issue this •notice does not 
cause any possible loss to the defaulter, it does* not Sifect the 
legality of the sale.*^ 

When a separate account has been opened under Ss. 10 and 
11 of Act X[ of 1S69 for opo or more shares, if the whole estate 
has become liable to sale for arrears of revenue, the Collector shall in 
the first iustance pat up to sale only the shan or from 

which, according to the separate account,* an arrear may be due.*^ 
The Collector is entitled to sell a revenue unit in its entirety, 
whether it be an esftate or a share. Ho is not entitled to dismember 
that revenue unit for the purpose of realisation of' arrears..*® A mere 

t. < • n 

a|)plication by a cosharer for opening a ‘separate account will not 
prevent the Collector from selling the entire If the highest 

offer for the sliare exposed to sale shall not equal the amount of 
arrear due thereupon to the date of sale, • the Collector shall 
stop the sale and declare that the entire estate will he put up to 
sale at a future ‘ time, unless the other recorded sharer or sharers 
shall within 10 days purchase the share in, arrear by paying the 
whole arr(?ar due from such share. IE no such purchase is made the 
entire estate shall b^ sold aftef due notification.®^ The declaration 


f»24 ; Mobaruk v. Sec. of State 11 Cal. 
200 (R B.) ; Mohftbeer PerHliad^ v. Coll, 
of Tirhoot Ifj W. R. 137. 

56. S. 7 B. L. R. S. Aot XI of 1859 ; 
S. 7 Act VII (B.C.) of 1868. 

57. Bhawani Koer v. Af/^l Husaiir 34 
Cal. 381 ; 5 O. L J. 425 ; Oobind Chunder 
V. Sherajiitun.saa*'13 C. L. R, 1 ; Mahomed 
Aiihar v. Raj Chuuder 21 Cal. 364 ; 
Azluiuddin v. Sec, of State 21 Cal. 
350 ; Muhaatmad Aga v. Jadunandaa 
Jha 10 C. W. N. 137; 2 C. L, J. 325; 


Shooruttoii V. Net Loll 30 Cal. 1 ; 6 C. 
W. N. 688. 

58. * 13 B. L R. S. Act XI of 1859 ; 
IiulraMani v. PriyaNath 18 C. W. N. 
490; 18C.L. J. 605. 

59. Oanga Prosad v. Pargash Singh 
16 C. L. J. 524. 

60. Rajendro •V. Doorga 7 W. R. 
154. 

61. S. 1.4 B, L. R. S. Act XI of 
1859. 

■ y 
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should be made but it need not be notified.®* Jhe ten days run from Lecture IX* 
[lie time when notice of the order is given to the other cosharers.®* * 

Where more than one’ sharer deposited the arrears separately and the 
•Collector issued a certificate,, jointly to them, the different sharers 
would be eutitled,to equal shares in the property under S. 45 T. P. 

Act IV of 1882, irrespective of their shares in the parent estate.®* 

Sales shall ordinarily be held in the Land Revenue Office at the ^vdjournmeut 
Sadar Station of the district, unless *the Board of Revenue prescribes 
another place, beneficial to the parties concerned.®* The sale shall 
be held on the day* fixed, but if the Collector or other officer is unable 
from sickness or ^ther cause to commeuce or com|>lete the sale on 
that day, he shall adjourn the sale to the next day, not being Sunday 
or other close holiday, recording his reason for such adjournment, < 
forwarding a copy of such record to the ^ Commissioner of tteveniie 
and announcing the adjournment by written proclamatiom stuck 
up in his cutchery.®® But where the original notification is bad, 
in as much as the day specified therein for the sali5 is not 30 
days from the date ’of notification, the defect cannot be cured by 
an adjournment.®^ 

Any person guiJty.oE contempt committed in the presence of tlwj 
Collector, may be fined to the extent of Rs. 200 conimntablc, if not 
paid, to imprisonment iJi^thd civil jail for a period .not exceeding 
one month.®® ’ 

On the day of sale, .the sale shall proceed in regular order, that Mode of sale, 
is, the estate beafing thejowest number on the Collector's register 
shall be put up fir>st and so on in regular sequence.®® 'It is of utmost 
importance that sa^e under the Act, the provisions of which in the 
interests of the State have a character of unusual stringency, 
should bo conducted with all possible faifness and ^impartiality.^® 

The purchaser shall immediately after the sale deposit 25 p, c. 
of the amount of the bid, and on his failure to do so the lot shall 


62, Bhwani Koer v. Af/.al Hasayi 34 
Cal. 381 ; 6 C. L. J. 425. 

63, Chutturbhooj v. Ishri Mul 21 
C'ftl. 844. 

64. DeW Peralvul *. Aklio Koer 
i C. W. N. 465. 

65. S. 10 B. L. B. S. Act XI .of 1859. 
96. S. 20 B. L. R. S. .Cot XI v£ 

1859. * 


67. B»1 MokoAid v. Jirjudhun 9 Cal. 
271 ; n C. L. R. 466. 

68. * S. 56 B. L. R. S. Act XI of 
18.59. 

69. S. 21 B. L. R. S. Act XI of 
1859. 

70. Haliiuaaniasa v. Sec. of State 31 
Cal. 1036 ; 8 G. W. N. 880. 
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forfcbwitl) be put up and sold.^' A default to make good a bid liy 
making the deposit is a contempt^* If there be no bid, the Collector 
imiy purchase the estate on account of tlie Government for' one 
rupee, or if the ’highest hid t)G insuffioient to cover the arrears 
and those subsequenicly accruing up to the date of sale, the Collector 
may purchase the estate on account of the Government at the 
highest amount bid.'^^ But it is not open to the Collector to compete 
with the otfier bidders.’* * 

The full amount of the purchase-money shall be paid before 
.«mnset of the* 30th day from the day of sale arj^d in default, the 
deposit of 25 p. shall be forfeited to the Governmoiiit and the 
lot shall he resold, and if the proceeds of sale be less than the 
previous hid, the difference shall be leviable from the defaulting 
bidder by ar>y process authorised for realising an arrear of public 
revenue, and such difference shall be considered to be a part of the 
purchase-money.’^ The «^^Collector need not realise the difference 
mo mota but upon an application by Ijio defaulting proprietor, it 
may be realised as an arrear of revenue. ‘ V ‘ 

Before the rmle a notification of the intended sale shall la*, 

i 

published, unless before sunset of the third day after the default, 

t » . y ' 

payment or tender of payment is made of the arrear on account of 
which the estati? or share was first sold anS ob any arrear that may 
have subsequeiitly become due.’® 

The Commissioner of Revenue may, on, appeal, annul any sale 
which appears to him to have been conducted not according to the 
provisions of the law, and if the sale were occasioned by the neglect 
of the proprietor, may award to the purchaser for jiis loss a payment 
from the proprietor of compensation not exceeding the interest at the 
highest rate of tbe^ Government' Securities on the amount of deposit 
or balanc^e of purchase-money from the date of its deposit on the 
Collector’s office.’’ The order of the Commissioner is final ai)d not 
open to review,’® but it does not bar a ciyil suit for setting aside a sale 

71. ^ S. 22 B. L. R.‘ S. Act XI of 18.514. 

5 ' 77. S.2B. L. R. S. Act VII (B. C.} 

72. S. 51 B. U R. S. Act XI of 1*859. of 1868. 

73. S. 38 B. L. R. S. Act XI of 78, Baijaatb v. Nautl* Kumar 40 

3S59. * I. A. 54 ; 40 CKl 562 ; 17 C. W. N. 

74. TIalinmnnissa v. Sec. of State 31 485 j 17 C. L. J. 583, on appeal from 34 

Cal 1036; 8 0. W. N. 880. Cal 677 ;-ll 0. \V. N. 803 ; 6 0. L. J. 

75. S. 23 B. R. S. Act XI of l.m 84. ^ • 

76. S. 2i .B. L.R, S. Act XI of 
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on the gronn<l that tlie sale was vitiated by a material irregularity, Lkcturk IX. 
loading to subst^intial injury.^'*^ A suit by a purchaser for recovery . 
ol' coirtpensation Awarded J:)y the Commissioner is maitainablo in a 
•civil Court.^^ 

The Commissioner nnvy also on the ground o^ hardship or in- 
justice suspend the passing oE final orders and represent the case to 
Ihe Board of Revenue who may recommend to the Local ‘Govern- 
m('nt to annul the sale and the L»cal Government may *annul the 
sale on such conditions as may appear equibible and proper.®^* 

When a sale is annulled it shall be publicly nc^tified by the 
Collector and the, amount of deposit shall be forth vvhh returned to 
the purchaser with interest thereon .at the highest rate of Govern- 
nient Securities,®* 

mu,. ^ 

All sales of which plirchase-money has been paid up within the 
prescribed time and against which no ap[)oal has been preferred, 
shall bo final and conclusive at noon of the 60th day from the day 
of stdo. Sales against vvhicji an appeal may have been preferred 
and dismissed by the Commissioner, shall be final and conclusive 
from the date of such dismissal, if more than sixty days from the 
(lay of sale, or if los-^, then at noon on the 60th day from the day of 
sale.®® * ' 

Upon a sale l»i?coming* final and conclusive, the purcliaser shall 0»jrtifi(3ate o£ 
get a certificate which shall bo deiuned to be sutficient evidence of 
title of the estate or, share of an estate sold being vested in the 
p(u’S()n named therein from the date specified. The Collector “shall 
notify such transfer by written proclamation in 4iis own office 
and in the Court of Munsiffs and Polce Thanas, within whoso 
jurisdiction any part of the estate or share sold shall be situated,®* 

But the certificate of sale does not creat« title ; it is merely evidence 
of title which can be proved independemtly of it.®''" ^ 

Tlie certificate shall be conclusive evidence that all notices ro 
quired to be served and posted have been* duly served and posted 


ukI the title of the purchaser shall 

not 

be impeacbod or affected 

79. Ram Taruck v. Dilwar 

Ali 29 

159. . 


t'al 73 ; 5 C, W. N. 521. 


83. 

a 27 B. L. B. S. Act XI of 

^>0. Chuttu Lai V, Shagwati 

Prosad 
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1 C. W, N, 447. 
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3. 28 B. L. R. S. Act XI of 

SL H. 26 B. L. ll S, Act 
U59. 
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1859. 

85. 

KUolilwvvi Siiisili V. Rain IVcwad 

n. fS. 32 B. L. n. S. Act 
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7 0. L. 

J. 387, 
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lifiCTCJHK IX, 


Suit Agaiust 
cfertiftetl pur-^ 
cliaser barred 


by reason of any omission, informality or irregularity ns regarilji 
the serving or posting of any notice.^ A certificate issued before* 
the 60th day is not a certificate which cures -"defects in the service of 
notice, or in the ‘'proclamation of sale,®’' When the purchaser luis* 
got a certificate eft sale, no objection as to seri^ice^ of notice can bo 
raised,®® But this does not prevent the Court from ascertaining for 
other purposes whether the notice was so served as to fix on tbo 
party servdd with the knowledge* of it.®® But the certificate does not 
cure any defect in the notice itself e. g,^ where the notice was not 
served thirty days before the date fixed for sale,®® or when no order 
was passed for ^service of notice under S. 5 Act XI of* 1859,®^ or 
where it was served in a wrong place.®* 

Any suit brought to oust the certified purchaser, on the ground 
that the purchase was made on behalf of another person, shall bo 
dismissed with costs,®® It is a penal provision and ought to bo 
construed strictly and .literally so as not to extend its operation 
to cases not« covered by the terms, nor presumably intended by tibe 
Legislature to fall within its scope.®* Tlfus, d person who claims 
through the certified purchaser is not protected,®® So, a suit against 
the certified purchaser for specific perfonnarv^e*. of an agreement, 
made before the purchase toconVey the property purchased, is main- 
tainable.®® ' _ ® # 


86. S. 8. B. L, H. S. Act VIII (B. 0.) 
of 18^8 ; Bishambhar v. Bonomali 26 
Cal. 414 ; 3 0. W. ,N. 233 (F. B.) 

87. Monindra v. Saraswati 18 Cal. 
125. 
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34 Cal. 381 ; 5 C. L. J. 426 ; Bageswari 

V, Qowhar 31 I. A. 52 ; 31 Cal. 256'; 

8 C. W. if. 619 ; Sheorutton v. Net 

Loll 30 Cal. 1 ; 6 C. W. N. 68S. 

« 

89. Janki Singh v. Debinandaii 

16 c. w. N. ne. 
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271; 11 C. L. K. 466 ; Molwuktv. 
Sec. of State 11 Cal. 200 ; Jalmnovi v. 
Sec. of State f C. W. N, 377 ; Sheo- 
rutton V. Net Loll 30 Cal. 1 ; 6 C. W. N. 
688 ; UziVali v. Kai tick Chunder 2 
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31 1. A. 52 ; 31 Cal 256 ; 8 C. W. N. 


649 ; Muhammad Aga v. Jadunandan 
Jha 10 C. W. N. 137- 2 C. L. J. 325. 

91. Ooiiosh Fershad v. Brij Behary 

1 C. L. J. 565. 

92. RajraKi v.* Ganesh Proshad 14 
C. W. N. 626. 

93. S. 36 B. L. U. S. Act XI of 1859, 
S. 21 Act I of 1845. 

94. Monraotha Nath v, Girish Chandra 
17 C. W. N. 75. 

95. r Raj Chunder v? Dina Nath 

2 C. W. N. 433 ; buhuns v. Buhoo- 
ree 14 Moo. 496 ; 18 W. R, 167; 
10 B. L. R. 159 ; Ijokhee Naraiu v. Kali* 
puddo 2 I. A. 154 ; 23 W. R. 358 ; 
Tundan v. Pokh* Narayan 1 1. A. 342 ; 
cf. 0. 21, r. 66 C. P. C. Act V of 1908. 

06. Mo-nmotha Nath v. Girish Chandra 
17 C, W. N. 75. 
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The statute merely prevents the true ownei; from disputing the 
title of the benaradar but does not preclude a third party from 
ent'orciiig a claim against *the true owner Thus, where a purchase 
\vas niember o£ a joint Hindu family in his 

own name, but on l)ehalf of the joint family, the members of the 
family may sue to enforce their right against the managing member, 
though he is the sole certified purchaser.®* So, where the true owner 
i.s in actual possession, a suit for a declaration of his right, not^ being 
a suit to oust the certified puchaser, is not barred.®® Where the certi- 
fied purcluiser induced another to purchase from the* true owner, 
alleging that'he w/ls a mere trustee, the rule has no application.'®^ 

The Collector shall then deliver possession of the estate or share 
to the purchaser by removing any person who may refuse to v c ite 
the same and by proclamation to the occupants of the property and 
by affixing a copy of the certificate at the Mai Outchery or in some 
conspicuous place of the estate or share of an estate purchased* 

The purchaser is entitled^ sue for actual possession of the land 
within 12 years from the date of purchase.'®® 

The estate vests in the purchaser frpm the date* of default. But 
the power of the detaulter to |leal with ’his property is nol fost by 
reason of the default ; ^he»ownership of the property continues in 
the defaulter till the sale takes place.'®* Any incumbrance or aliena- 
tion created between the date of default and the date of sale, is not 
inoperative against, the defaulter but it does not affect the purchaser.'®* 
Arrears of rent due to the tlefaulter on the latest day of payment of 
revenue from his under-tenants or raiyats can, in the event of 
sale, be recoverable after the said latest day by any process except 
distraint.'®* • , 


97. Chuudra Kaminy v. Ram Rut tun 
12 Cal. m 

9S. Tundan v.,Pokh Narayan 13 \V. 
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99. Fazal Eahaman v. Imam All 14 
Cal. 583 ; JoUur Ali v, Brindabun 14 
W.R.10, 

100. Jadub Ram v. Ram Lochun 5 

W, R. 66. 

101. S, 29 B. L. R. S. Act XI of 

102. Karaiu v, Tayler 4 Cal 103 


3 C,L,U, 151 ; Mozuft’er v. Alitlua Saruad 

6 C. L. R. 539. 
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2 C. J. 506 ; Umatara v. Uma Charan 

3 C. L. J. 52. , 

104. Uraatara v, IJraa Charan 3 C.C,J. 
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Lkctcre tX. 


Suit to set 
ftsido s. reve- 
nue-sale 

Irregular 

ity. 


The purchaser is apsworable for all instalments pE the revenue 
which may fall due after the latest day of payment.^^® The Govern- 
ment revenue do^s *iot become due from' day to day but at certain 
specified times according to the contract of the parties or the custom 
oE the district in which the lands liable to pay ^iich revenue fxvo 
situate. . It is not, thercEore, liable to apportionment and the person 
who is the owner of a revenue-paying estate or tenure at a time 
when payment of revenue falls due, is the only person liable for its 
[payment. The purchaser of an estate, therefore, takes it subject to 
all revenue and cesses, whether in arrear or accruihg.^®^ 

No sale slSill he annulleel by a Court of justice except upon 
ground of its having been made contrary to the provision of Act 
XI of 1859, read with Act Vfl (B. 0.) of 1868 and then only 
proof that the plaintiff has sustained substantial injury by 
reason of the irregularity complained of, provided that (1) such 
grounds shall have been declared and s()Ocified in an appeal made to 
the Commissioner (2) the suit shall be instituted within one year from 
the date of thf3 sale becoming final and conclusive and (3) the plaintifl' 
has not received any portion of the purchase-money. But this 
does not debar any person from his remedy In ' a personal action 
against the person by whose act or omission he has been damaged by 
the sale.'®® The plaintiff is entitled to proceed sirhultaneously in the 
Civil Court and the lleveiiue Court.^®® 

The right to set aside a sale is not confined to proprietors alone 
but extends to all persons having an interest in the property 
antecedent to sale, a mortgagee, or a putnidar.^*^ The 

Secretary of State for India is not a necoessary party to such a 
suit.^'* A suit to set aside a sa^e is not a suit for a declaratory decree 
where no consequential relief asked for and therefore advalorem 


10(5. S. 30 B. L, R. S. Act XI of 
1859. 
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UO. Watson y. Sreemtint 5 Moo. 


447 ; Gobiod Lai v. Biprodas 17 Cal. 
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111. Jalmtiovi v. Sec. of State 
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das 17 Cal. 398. 
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Siinpaon 25 1. A. 151 ; 25 Cal'. 833 ; 
2 C. W; N. 513; Jahmiovi v. Sec. 
of ilUte 7 C. W. N. 377. 
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Ooiii't fee should bo pauld^* The oniis^ is^ upon the person who 
.seeks to have the sale set asido to establish that the requirements 
ot* the statute have iiol been com[»licd 

* A sale cannot be set asule on the ground of mere irregularity, 
unless such irregujarrty is shown to have? caused loss or damage to 
the defaulterd^® The question whotlior the inade(|iiacy of |Jie price 
is the result of irregularity, is a question of fact and may he either 
established by direct evidence, or inferred where siicli inadequacy 
is reasonable from the nature of the irregularity and tlie extent of the 
iniide<|uacy of thqjirice, hut no hard and fast rule can fee laid down 
as to the airfOiint or nature of the evidence requireti to prove the 
connection between the irregularity and inadequacy of the price. 
But in the absence of any evidence, the injury shewn cannot be 
presumed to be by reason of the irreguhyity provedd^^ Thus, tlie 
(;OHrt cannot properly find without evidence that mere misstatement 
of revenue in the proclamation of sale caused an injury to the 
defaulter by causing an inad<«(piate price paid at the sale.^*'® 

A person under legal disa’bility instituting the suit, does not get 
an extension of time under S« 6 of the Limitation Act IX of 1908, 
though S. i53 provides the same period as Art. 12 8ch. I of the 
Limitation Act IX of 1908 vk., one year from the date when the 
sale is confirmed or nwouid bthervvise have become fi;jal*and con- 
clusive.^^® 

The Civil Court is nwt competent to entertain a suit for setting 
aside a sale on the' ground ^ of irregularity, unless an appeal to the 


113. Mahomed Takihuddin v. Coll, 
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32 Cal. 502 ; 9 C, W. N. 343 ; 1 C. L. J. 
14 ; Gur Buksh v, JawaUr 20 Cal. 599 ; 
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f)2(} ; 'Sheorutton Net Loll 30 Cal, 1 ; 
G C. W. N, G81 ; Nibaran v. , Chiranjib 
32 Cal, 542; 9 C, W, N. 487 ; Gangadhar 
V, Rlukari (Iharan 16 (’, W, N, 227, 

117, Tripura Sundari v. Doiga (diurn 

11 Cal, 74 ; Motfeii uk v, .Sec. of »State 
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11 Cal, 2C0 ; Satish Chuudra v. Thomas 
11 Cal. 658. 

118, Macuaghten v. Mahabir Porshad 
10 I. A. 25 ; 9 Cal, 656 ; if C. 1.. II. 491. 
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it. lllofi^ality. 


Ooiiimissionor has bcoi| made.^^ An appeal preferred after the 
time limited has expired is not such an appeal.^*^ In every 
case when a sale for arrears of revenue' is' impeached as bein^ 
irrcf^ularly conducted, as where it is illegal in consequence of an • 
express provision Imving been contravened, no groiyids of objection 
are open jf,o the plaintiff which have not been declared and specified 
on appeal to the Commissioner, for anything which impairs the 
security ^of purchasers tends to lower the price of the estate put up 
tor sale and the purchaser should not be exposed to the danger of 
'having the safe set aside after a year upon new groupds,^^ 

Ordinarily, a suit is not maintainable to set aside a levenue sahi 
on the ground of fraud. But the wilful default by a purchaser of a 
widow’s iutorst in bringing about the sale so as to defeat reversioners’ 
right is a ground for setting, aside the sale on such ground.^** A 
docroo setting aside the sale of an entire joint estate cannot be 
affirmed as to the unascertained share of some joint slmreiiolders and 
reversed as to the unascertained shares o& othersd®^ 

A sale for arrears of revenue is a .sale under B. L. R. S. Act Xf 
of 1859 and Act VII (B. C.) of 18f»8, ^‘although it may bo contrary 
to the provisions of the Acts, either by reason -of some irregularity 
in publishing or conducting the sale," or in consequence of some 
express provisions for exemption having fieetj directly contravened.^*® 
But Act XI of 1859 and Act VII (B.C.) do not sanction and by 
implication forbid the sale of any estate or tenure which is not at 


120. Mohun Ml v. Coll, of Tirlioot 
1 W. U. 3 r> 6 , 
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Maiil)odh32 Cal. Ill ; 8 C, W, N. 757 ; 
Bagesiwaii v, Gowhar 31 I, A, 52; 31 


Cal. 256 ; 8 C, W. N. 649 ; Blioolwn 
Chuiider v, Ham Sounder 3 Cal. 300 ; 
Amirunnessa v, Sec, of State 10 Cal. 
63 ; 13 C, L, R. 131 ; Gunga Naraiti 
V Cornell 10 W 11, 442. 

123. Gobiiid Ld v, Ramjanam 20 
I. A. 105 ; 21 Cal, 70 ; Hari Da« v, 
Dhiraj Chandra 15 C. W. N, 38. 

i24r; Chunder Nath v. Tirthanund 3 
CaU 50 i; 2 C. L.lC 147. 

125, Dharamjit V. Chaiidreshwar 11 
C. W. N. 504 ; 5 C, L. J. 393. 

126. Tasatlduk Kfisul v. Ahiiiiwl 

Husjun 20 I. A. 176 ; 21 Cal. 66 ; Ganga- 
dhar v. Bliikari Charan 16 C. W. N. 
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FOn AKRTUARS OFMIEVENUK IN BENGAU 251 


the tinu! in arrear of roveuiie and are fpmed upon the express 
footing tlint the^ are to be applicable to the sale of estates which 
are in arrear^ of duty.^*^ A suit to set aside a sale, therefore, on 
* the ground that no arrear wa.s duo, may ho brought in the Civil 
(Dourt even if ,§ucR ground has not been specitied in an appeal, 
or even without a previous apyioal, to the Oommissioner.^*^ 

When a sale is set aside by a decree of a Civil Court an order 
for restoring the decreo-liolder to * possession shall not be^ passed, 
unless the application for execution of the decree is made within 
six months after the date thereof, and unless any aiuoitnt of surplus 
purchase-nmney that may have been paid away by order of a Civil 
Court, be repaid by him witli interest at the highest rate of the 
current Government Securities within the said period of six 
months.^®® The order for refund of purchase-money must ho made 
in execution of the decreed^ When one of the purchasers is 
saddled with costs on the sale being set asble, ho can maintain a 
suit* for contribution against# the other purchasers,^^^ WJien a sale 
is annulled and thefoviAef proprietor restored to possession, the 
purchase-money shall also be refunded to the purchaser by Govoni- 
ment with interest *at the highest rate of current public securitiesd^* 

‘‘ The statutory title however which the law gives to the auction 
purchaser is that fee the, pi^toctioii of the revenue, ai».d in order to 
ensure its due payment by bim and to avoid the necessity of roj)eated 
sales of the property, is roniitted to all those rights which the 
original settler at’tho date , of the perpetual settlement had, and may in 
consequence of that sweep away or get rid of all intermediate tenures 
and incumbrances created by preceding Zeipimlar since that dated'**^ 
The purchaser does not derive his title from the defaulting 
proprietor. He claims under a pormanebt title am] adversely to him 

127. Balkisben v, 25 1, A. of.24 Pergs. 13W. H. 336, 

151; 25 Cal. 833 ; 2 C. W. N. 513; 129. S. 31 B. L, K. S. Act XI of 
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130. ,Srceniui\t v. Bhaina Soondureo- 
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131y Uamboyas v. Slwjoji Singh 
C. J. 64, 

132. S. 35 B, L. H. Act XI of 
1859. 

133. Per Sir J. Colville, in Forbe# 
V. Mahomed Hosscin 20 \V. 11 41 P, C. 
at p. 16 ; 12 B. L. 11 210. 


Urnm: IX. 


•Effect of Hot- 
ting anidc a 
Halo, 

llofmul of 
|)urclinse- 
mnwy. 


lligbls of the 
puivluwer. 



252 


COMPULSOU^^ SALES 


lWh/he IXV Ho is n6t privy in estate to him, nor is he bound by his acts 
and laches, nor is any judgment binding on him.^si jj(j entitled 
to be made a party in a pending Land Accjuisitioij Proceeiling ; 
but ho can urge only such objections as might have been taken* 
by the defaulter ; liis special rights, if aiiyi a revenue-sal^5 
purchaser must form ilie subject of a separate suit.'^® A sale 
for arrears of reivenue is not an alienation by the proprietor so 
as to ipakc the doctrine of Us pendens applicable.^®^ But the 
purchaser does not ac(|uire any peculiar right different from that 
of any other proprietor.^®^ 

The purchaser of an entire estate or tenure s*old for arrears of 
revenue shall acquire the estate free from all encumbrances, imposed 
upon it after the time of settlement.^®® The word ‘‘ estate ” means 
any land or share in a land,'^ subject to tlio payment to Government 
of an annual sum in respect of which the name of a proprietor is 
entered in the register^ known as the register of all revenue paying 
estate, or ill respect of which a separate account may have been 
opened ; and the word “ tenure ” includes all * interests other than 
estates.^®® 

Wht^n an estate is recorded in a separate number with a separate 
revenue assessed upon it, and the certi|icate of sale shows that the 
estate .sold was an entire estate, the mere tact that a portion of tho 
land of that estate being joint with that of another estate, cannot 
stand in the way of its being an entire estate.^*® A partition by 
the Collector merely apportions the amount of revenue without any 
settlement of tho revenuc.^*^ The fact that several proprietors paid 
their revenues through one of the members cannot override their 
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legal right of separate proprietorship.^** Under S. 34 Reg. XI of LkctureIX. 
]822 the Governor-General in Council can, on a proper representa- * 
tion 'being inaHe wKhiy 10 years rafter the separation oE an estate, 
order a new allotment of tl)e jama. But where the estate actually* 
continued in the Collector’s roll as an entire estate paying separate 
• revenue it is an entire estato.^^^ 

/ The purchaser is entitled to all lands at the time oE settlement^ 
x,e., when the contract was made afid not necessarily thh Permanent 
S#tlement oE 1793.'** The onus oE prooE is upon the person who 
affirms that any , particular land was included in tho settlement and 
is not necessarily shiEted hy the pro iuction oE Jhak and Survey 
maps.'*® The purchaser is also entitled to all lanJTs which subse- 
quently accreted thereto by alluvion.'*® But a purchaser oE th^ 
j)areiit estate acquires no* title in the resumed Cliowkidari land which 
is held under a ditferciit title from tho other inalguzari* lands.'*’' 

A district such as the Sunderbims oE which only a portion is 
p(A*nianently settled, is a .permanently settled district, .whether the 
estate sold be settled per/nanently or temporarily.'*® 

Embankments are not encumbrances or liable to be extin- 

. • Knc.uin- 

guishod.'*® A s^fle ^in execution of a mortgage decree not com- brancea. 
firmed when thtJ arreur Ealls due, is? not an encumbraheed®^ Tho 
purchaser shall Ijp ci}titled to avoid all under-tenui^bs and eject 
all under-tenanta with the exceptions oE (1) Istinnrari or mukar- 
rari tenures held at^ a fixed rent from the time oE the Permanent 
Settlement (2) tenures existing at the time oE settlement nU held 
at a fixed rent, although tho rent shall bo liable to enhancement under 
the law Eor the time being in force (3) talukdari and other similar 
tenures and farms which have been duly registered under Ss. 38 to 42 

___ . _ ^ j - . 
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Lr'^tttrr IX, 


B. L. B. S. Act XI of 1859 and (4) leases of lands whereon dwelling 
houses, inaiiafactorics or other permanent buildings have been 
erected or whereon gardens, plantation^*, tanks, Wells,' canals, places 
of worship, or burning or burying grounds have been made, or 
wherein mines have been sunk, though the rent Ciln enhanced in 
the manner prescribed by any law for the time being in force for 
^ the enhancement of rent, if it be proved that it has been held at 
what was originally an unfair reiA and that it has not been hold at 

e 

a fixed rent equal to the rent of good arable land.^®^ The period of 
limitation to a suit to avoid an incumbrance is,, under Art. 121 
Sell. I Limitatian Act IX of 1908, 12 years from the time when the 
sale becomes final and conclusive.^®* 

, The right to avoid an incumbrance must be exercised by all 
the purchasers jointly.^®* Different suits against different cosharers 
of under-tenures are maintainable.^®* The rights conferred upon 
the purchaser are capable, of being transferred to another person.^"" 
Thus, when the purchaser has created a »putni the right passes* to 
the putnidar.*®® * 

To “avoid” ls to do something in exercise of the right of 
avoidance’®^ Hence, an incumbrance is not iiKso /ado avoided by 
the sale lAit*^is avoidable at the option of the piircliasor.*®® Such 
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Ananda v. Kunjo 8 C. L. J. 177. 

156. Srceinunt v. Kookoor Chand 15 

W. R. 481 ; Koy las'll Chunder v. Jubur 
AH 22 W. R. 29 ; Narayan v, Kaslswar 
1 C, L. 579 ; Wahid AH v. Rah it 
Ali 12 C. W. N. 1029. 

157. Per Jackson J., in Unnoda v. 
MotUura 4 Cal 860 at p, 864 ; 4 C.L.R. 6. 

156 .Ramratau V. Aswini Kumar 
37 Ca,h 559 ; 14 C. W. N. 849 ; 11 C. L. 
J. 503; Dursan Singli V. Bhawani Koer 
17 C. W. N. 984 ; 8urnoinoyec v. 
Sutteshchunder 8 Moo. 164 ; 2 W. R. 
14 P. C,; Assanoollab v. Oblioy Churn 
13 Moo. 317; 13 W. R. 24 P. C.; 
Mir Waziruddin v. Deoki Namhui 6 
(J. L. J. 4/2 ; Titu Bibi Mohcsli 
CliuiKlcr 9 ( al, 683 ; 12 C. L. R. 304 
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option may bo exercised by the institution a suit within the time Lv.cTiifryrX 
allovved by law without any notice or by giving notice to quit or by 
any other ni|innei\^^^ • Whore no notice is given the nnder-tonure 
should be deemed to have been annulled on the date of institution of* 
the suitJ^® M(ye receipt of rent by the purchaser does not neces- 
sarily prevent him from avoiding an incumbrance.'^^ Thji fact that 
the Collector purchased the estate does not make any difference.'^^ # 

Where the Government as auction-purchaser waived all pghts to 
avoid the under-tenures, a purchaser from the Government could 
not put in force^uny rights which his vendor had wliived..'^^ The 
tenure sovight to he avoided must be avoided in tok) and as to all 
the lands belonging to it ; hence, the transferee only of all those 
lands of the tenure which arc included in the mehal can avoid* 
tlie tenure.'®* A decree for partial eje^^tment and joint possession 
can he made in favour of co-owners of property.^®® 

Where an underteiuire is avoided the purchaser is entitled to 
roc*eivo as mesne profits sums payable as rent by tenure-holder of 
the first degree.'®® * But* tlie purchaser is not entitled to mesno 
])rofits for the period antecedent to the exercise by*him of his option . 
of aniuilment, foiT*^mero delivery of possession to the purchaser does 
not make the un(lcrtenure-holder a trespasser.'®'' 

AVhon a portion* of a tMuk existing from before the time of the Protfction. 
Permanent Settlelnent is held at a proportionate rent and can be 
traced from the originnl taluk, it is protected.'®® An entry m the 
Special Register* is an effectual protection.'®® But where a mortgage 

F. B. ; Mafizud lin v, Koib-HU Ali 31 25 W. R. .536. 

Cal. 393; 8 0. W. N. Jil5. ^ 16 *. Sooharam v. Doorga Charan 5 

159. Raiiirataii v. Aswiui Kumar C. L. jf, 2^*4. 

37 0a], 559; 14 C. W.N, 819; lie, L. • ^5. Hubahur v. Oo<>rooDo«a 20 

J. 503 ; Kamal Kumari v, Kiran Cliaiulra \W R. 126 ; Ratllia Prosad v. Kaiif 7 

2 C. W. N. 229 ; Dursan Singh v. Gal 414 ; Kanml Kumari v. *Kiran Chan- 

Bhawani Koer 17 0, \V, N, 984. <lra 2 0. W. N, 229. 

160. UamratiWi v. A.s\vini Ki^inar 166. itiinratan v. Aswini Kumar 

37 Cal 559; 14 p. W. N. 8f9 ; 11 37 Cal 559 ; C. IV. N. 849 ; 11 

C. L. J. 503, •• C. 1. J. 503. • 

161. Tara Cliand v. Wakcnoonis«ii 7 ljj7. Durban Siugli v. Bhawani Koer 

W. R. 91. * 17 C. W. N. 984. 

162. S. 58 B LR S. ActXIof 1859. 168. Nobeadra KinUne v. Durga 

163. Sattyosaran v. Mohesh Chandra Cliaran 15 C. W. N. 515 ; Nittyaauad 

12 Moo. 263 ; 2 B. h. R. P, C. 23 ; 11 IV. v. Baiishi Cliaadra 3 c’ W. X. 341. 

H. 10 P. 0. ; Shook Deb y. Alladi 2 0. L. 169. S. 50 B. L. R. S. Act XI of 

R, 13; Aftabo>ddceu Sauiool^h 23 1859 ; aee Lukhynaraiu v. Corachaad 

W, R. 245 ; Trilochun v. Komola Kant 9 Cal 116 ; 12 C. L. R. 89, 
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Lro^urk IX. was effocted before the jyant of the putniaml the mortgagee obtained 
a decree on his mortgage before the revenue sale, J;ho mortgagee 
after he withdrew the surplus sale-proceeds in part satisfaction of 
the decree, is entitled in satisfaction of the balance of tlie mortgage- 
debt to bring to sale that portion of the entire intei«est in the estate 
which was, protected from sale at the revenue sale but which he 
'could have brought to sale in satisfaction of his decree.'^® 

The onus lies on the person who alleges that his undertonure 
is exempted,^^^ The auction-purchaser is alloweil to have the 
benefit of a certain presumption founded upon the principle that 
every bigha of ^land is bound to pay and to coiitribiite to the 
public revenue, unless it can "be brought within certain known 
‘and specified exceptions and that the right of the Zemindar to 
enhance the rent is also presumable until the contrary is shown.^^* 
Lands situated in a Zemindary must prima fade bo considered 
as a part of the Zemindary, unless the contrary is showii.^^'s ]sJq 
hard and faf^t rule can bo laid down as«to on whom the burden of 
proof liesd’* But when a tenure existed troin* before the Porrna- 
• nent Settlement, tliQ onus is on the purchaser to prove that the 
lands in suit were included within the mal lands. of ,iho estate.^^® 
EnhanctMiient Doj)endent taluks existing at the time * of the Permanent Settle- 
of relit. inent are protected from enhancemoifl hy Ss. 5 and 7 Reg. 

XLIV of 1793. As to those created subsequent *to the Permanent 
Setlleipent, power is giv(3n to the purchaser under S. 6 of Reg. XLIV 
of 1793 to avoid the subsisting engagement as to rent and to 
increase the ronf to tlie amount at which, according to the established 
usage and rate of the pergana or district, it would* have stood, had 
the canceled engagement so avoided never existed.'^® A Zemindar 
has no power to enhance the r&nt of an independent taluk.^^^ Tlie 


170. Susilabala v. Diiiobaadhu 1 1 173. Wise v. Bhoobun Moyee 10 Moo. 

C. W. N. 186. ^ 16r>; 3 W. U. :> l\ C. ; Niatarinee v. 

171. Hash Beliari v. IJava Moni 15 Kalijjersihail 23 W, K. 431. 

CAI. 5.55; Preonath v. *Kiran Chandra 174. Nittyanuud v. IJaiishi Chandra 

27 Oal/290 ; Hareiidra Lai v. Salimullali 3 C. W. N. 341. 

12 C. L. J, 336 ; liutnessiur v. Jrafi }75. Halodhar v. Rainendra 16 C. W. 

Kumar 16 C. W. N. 693. N. 980. 

172. Forbe.s»v. Mahomed H( ossein 20 176. Suruomoyce v. SuttCMhchunder 

W. R. 41 P. C. ; 12 B, L. R. 210 ; 8 Moo. 164 ; 2 W. U. 14 P. C. ; 

Rash Bchaii v. Hara Moni 1.5 Cal. 555 ; Mohiny Mohun v, Ichamoyeo 4 Cal. 

Preo nath v. Iviran Chandra 27 Cal. 612. ^ 

270 ; Haremira Lai v, SaUinuDah 12 17% Hemnnta Kumari v, Jagadindra 

0. L. J. 336, ' *Nath 21 I. A. 131 : 22 Cal. 214. 
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rent oE depenJent hdiik was onlmriced by 8. Itot;. VlIT oE 1793 I^kotor^ IX, 

iipoi) proof tliJjt landlord could do so cither l)y special cilstoni of 

tho district, ch' by the conditions under which .the talukdar held 

his tenure, or that the tahikdar by receiving; abatements from his 

jama had sul)jedted himself to the increase demanded and that the 

lauds were capable of aflfordiiig itd^s The provisiont^ of S, 51 

Keg. Vin of 1793 were modified bj S. 15 Act X of 1)J59. Hence,* 

the right of a purchaser was subject to all the modifK^ations contained 

therein.''^® But S. 37 does not allow the [)urchaser to assess the rent 

at a higher rate»t*han that paid before the Permanent Soltleinent, 

notwithstanding that no rent was paid for a long serfes of yearsj^*^ 

The present law of enhancement of rent of taluk is cml)odied in 
S. G of the B, T. Act VUI of 1885. 

A lease in Cl. 4 S., 37 B. L. II. S.*Act XI of 1859 does not Kxceptions:-— 
mean a lease from the Zemindar only.^®^ Leases of land which 

may not have been expressly leased for ’the purpose of making 
gardens thereon but on wliich gardens have subsequentfy been made 
are |)rotccted,^®* But the proprietor cannot by planting a garden 
in any portion of his estate become qmhl su*e1i portion his own * 
raiyat.'®* A lyoVarYari mourashi juiigleburi tenure in 4;ho Sun- 
derbiins to clear away Uie junglo and then to culti’^ato the land 
with paddy is not land where, plantations have beeu^madeJ®* Tlie 
protection extends only to such portion of land as are actually 
covered by buildings, Links etc., and not to other lands in th« lease 
not covered by thom.'®^ Gardens which are not permanent are not 


178. SattyaHiirnii *v. jSKjliesli ChaU' 
(Ira 12 Moo. 2(53 ; 11 W. Jl. 10 P. C. ; 
2 B. L. R, P, (/. 23; Bama Sooiulutee 
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13 Moo. 317 ; 13 W. R. 24 P. G. ; 
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W. R. 439 ; NilmoiJee V. Chundcr^kant 
2 Cal. 125 ; 25 W. R. 200 ; Biseessuri 
V. Hum Ohunder 14 Cal, 133 ; Hurronath 
V. Gobind Chuudar 23 W. R. 352 P. C. ; 
Moliiny Mohun v. fchaiaoyee 4 Cal, 
012 . 

179. Purnanuud v. Rookinee 4 Cal. 
^"93. 

180. Brindabaii v. Bhawani Sfc Cal. 
m; 9 CVL. J. 119, 


181. tKiroii Cliundcr v. Naimudcli 
30 Cal. 498, 

1*82. Gobind Chuiulra v. .Toy Chuntlra 
l!i5 Cal. 327 ; Bhago Bibee v. Rani 
Kant 3 Cal. 293 ; Grisli Chuuder v. 
Gunga Dyorga 25 W. R. 60. 

183. Bool Chaud v. Luthpo 23 W. It. 
387. 

184. Bholawath v. Cuiachurri 14 
CaR 440, 

185 . AVahkl Aii r. Ralxfit Ali 12 C. 
W. N. 1029 ; but see Kiron Ohunder v. 
Kaituuddi 30 Cal. 498 ;* Kajemoddiii v, 
Hassan Hyder 9 C. W. N. 852 ; Makar 
Ali V. Bhyama Charan 3 0. W. K. 212 ; 
Sooliaram v. Doorga Charan 5 C. L. J. 
264. 



258 


COMPUtSORV HAf/ES. 


LFA^riiK is;, protected.'*® But altlioagli a person may fail to show tijat the tennre 
was created prior to Permanent Settlement, yet he is, entitled to th<» 
protection in respect of any permanent structure that may he in his 
holding.'®’ A dvvelliijg house to he exempted must he of a permanent 
character, whether created hy the j>resent holder or hysomo {irevious 
occupier.^®/* 

(/)) Occui>au<y " Tho ])ur 9 haser shall not be evjtitled to eject an occupancy raiyat 
or to enhance his rent otherwise tlian in the manner prescribed hy 
the laws in force or otherwise than the former propriety- irrespec- 
tive of any engagement may have been entitled ttf do.'®“ A right 
of occupancy can *hc actjuircd in a tiink forming an integral part of 
an agricultural holding and as such is protected.'®® But a lease of 
'faiik without any portion of the surrounding laud is not protected.'®* 
The right of occupancy may 'he acquired uuiler laws promulgate.! 
since 1859.*®' The onus is upon the defondaut to show that at the 
date of the plaintiff’s purchase he was an occupancy raiyat of laml 
within the ilml)it of the estate.'®® Receipt of rent hy tho auction- 
purchaser, might give rise to a presumption that the land was let 
tor purpose for vt'kich it was let and tlie rent was roasouahlo at tlie 
time it ws^s |et.'®‘ A tenant is entitled to ndy •'on Ins right of 
oceiqmncy, although the mokurrari lease may he invalid.'®® 

Puivli.H.; i.y The (,'ollectOT is hound to .sell to the hfghcfJst bidder even though 
,U(auitcM b I , himself or his henamdar.'®® 'One joint tenant, 

1101 \0»l. 

however, cannot acquire for his own benelit an ildverse or outstanding 
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ISarut Sooadari 5 I. A. 1C4 ; 3 C.L.K. 140. 

191. Asmat Ali v. Hiwmat Khan 2 
C. W. X. 112. 


192. Sarat Chandra v. Afeiman 31 
Cal. 725 ; 8 (;. W. N. 001 ; Baidya Xatli 

V. iSudharaui 8 C. IV. N. 751. 

193. Ambika v. Dya Cazi 10 U. W. 
N. 197. 

194. Juggodeabury v. IJcna Charau 7 

W. R. 237. 

195. Nilmadhab v. nSbibu Pal 13 
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V. Butlyanuiid 20 W. R. 315- 

190. Djorga Singh v. Slitjo Per.dud 
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Mothooranath 5 W. R. 154 ; Xeynum 
V, Mngufer 21 \V R 265. 



FOU ARRBAKS CIJ irEVKNVJE IN BENGAL. 


2.>9 


ti fie or encumbrance against the joint estate I)ut such acquisition: 
will enure ib the joint benefit of him unci his cotonants, [irovicled 
the other joint* tonawts fleet within a reasonable time to avail them- 
selves of such adverse title and contribute their rateable share of. 
the expense of acquiring it. Bo, when a cojharer made default 
deliberately and brought about the sale fraudulently that lie might 
buy up the property at a small price, the purchase was made on 
behalf of all the cosharers and Ini'ishonld reconvey it to'others- H[)on 
liis being paid the purcliase-inoney.’®^ But the facd- that a*' cosharer 
intentionally defaulted in payment of arrears, that ho deterred 
others froqi bid^ling for the property,^®® does not iifcessaril-y consti- 
tute fraud. Nor, is it fraud to coinliine not to hid against each 
other.*®® A suit by a cosliarer for setting aside a sate on the gromut 
that the purchase hy ‘a cosharor was made fraudulently in the 
benami of another is^ not barred by one yoar-s rule under S. 

Act XI of 1859; such a suit may be brought within three years 
fr»m the date when fraud Ixjcomes known to the party wronged.*®* 
Excepting sharei;s wUh.whom separate accounts have boenopemHl 
under Bs. 10 and 11 B. li^ 11. B. Act Xf of l^.VJ, any recorded 
or unrecorded propriebu or copartner who inay° j)urchase, or by re- 
purchase or othervvise recov.er jiossossion of the estate sold for arrears 
or demands other^ than those accruing ii[)on itself shall* ac(|uire (ho 
estate, subject to a, 11 incmniirancos existing at the time of sale and 
shall not ac([uire any rigliks in respect to wndertenanls or raiyats 
not possessed by, the [irevious proprietor at the tiimi of sale.*®*^ The 
purchaser acquires the estate suliject to nil incum,I>runces existing 
at the time of sale, whether created before or after default and even 
up to the date of sale. Biicli a purchaser is in the same position 
whether he purchases tlirough a thy*d party or purchases it from 
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IX. 51 third party after tl»e latter has purahased it for A 

‘ {)nrcliase by a person who has purchased the estate in 'arrear at an 
execution sale after default has been iruuje in th6 payment of 
.revenue is a purchase by a proprietor.*®* When the defaulter made 
a secret arran<{eineftt with the purchaser to eujoy profits of the 
transaction, the purchaser does not acquire the riglits and privileges 
of a purchaser at a revenue sale.*®^ So, where the plaintiff purcluisod 
the estate atM sale tor arrears of revenue in the name of his servant 
and on hfs default again purchased it, he could not avoid any in- 
cmnbrance, he, himself being the defaulter.*®® Similarly, whore the 
plaintiff, a putnidar of the purchaser, is a benamdar of thg defaulter 
he cannot avoid an incumbrance,.*®^ 

A separate account opened in clear contravention of Ss. 10 and 
II B. L II, S. Act X[ of 1859 will not confer on the person who 
obtains a separate accoont the statutory privileges of 8. 

When a share of an estate is sold under 8. 1)5 or 8. 14 the purchaser 
shall acquire the share, subject to all incumbrances and shall not 
acquire any rights not possessed by the previon;^ owner.*®® When 
the ('ollector erroneously supposed that the share in default was 
much larger than it really was and expojod for sale the share of the 
plaintiff, 'of ‘which no default was made, the sale did not affect their 
rights.**® A'valid mokurrari lease held by ^oine of the defaulting pro- 
|)rietors of the share sold is not void against the [mrcliaser.*** An 
attachment of property does not constitute an incnnibranco.*** 

Inchinbrances executed iu contemplation of an in;j)ending sale, 
or in fraud of, a possible purchaser are not protected.**^ AVhere a 


20a. MahomeU Gazeo v. Pe irec-Mohun 
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207. lliyh Behari v. Har^ Muni 15 

C'al. i'Ui). . 
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foriiR'r proprietor had right to resume and assess an alleged lakhraj 
land the purchaser acquires the same rightt*^* All incumbrances 
created after the date* on^ which a purchase takes effect, ie,^ after 
,tho date on which the default was committed, »aro void,*^^ The 
interest of reversionary heir is not an incumbriinco ; hence, where 
a share of an estate hold by a Hindu widow was sold, the purchaser 
did not tiike any interest limited to life of the widow but fhe entire 
share.*^^ The purchaser shall not iiiicjuire any rights not possessed 
by the previous owner at some time or another and shall acquire 
no more than what was the pro[)erty of the previous ownor.*^^ The 
sale passes^ to tlje purchaser not tlie right, title, and interest but the 
share of the defaulter as registered in^ the Collectorato, an un- 
divided share in the entire estate and not such portion as the default- 
ing shareholder might have chosen as between himself and other 
shareholders to take as an eijui valent.^'® The purchaser is not a 
person claiming from or through the defaulter. In a suit for 
possession by him when he has never been in possession after his 
purchase, the defen ;jlant,nuist show that his possession was adverse 
to him for more than 12 years and the fact that adverse possession 
commenced before the default is iinmaterial.^^ It the adverse 
possession was C()mi)leled before default, the default must’bd treated 
as default of the |)erson why has acquired title by advorso possession 
and the sale woujd pass his interest. Were it otherwise, the result 
would be that all revenue-paying estates or shares of estates in the 
possession of trespassers would after the lapse of 12 years ln‘como 
revenue-free.**® * , 

Where a transfer of a share is made before default, either 
voluntarily or by judicial sale, the right* of the transferee on such 
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16 C. W. N. 587 ; 15 C. L. J. 130. 
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C. L d. 430, 



2(52 


Compulsory JiAt.KS. 


X 

IxECTlThK IX. 


Ai>pHcation 
of purcUafje' 
money. 


transfer passes to the purchaser.**^ AVhen (lefanlt is made between 
the (late of a sale In execution of a rnortgageHlbcrec ami tln^ 
confirmation of the sale, the purchaser ijt a sale* for arrejlrs of 
revenue gets the property free from the mortgage lien.**^ A ^ 
mortgage of a sliRre of an estate executed between the date of 
default and the ilate of sale is invalid against the purchaser.*^® 
But where a mortgagee luis obtained a decree on the mortgng(^ 
before the revenue sale, the principle of Us pendens a|)|»lies and 
the pur^ihaser at the revenue sale ac(|uire.s the share subject to th(i 
mortgaoe.*®* ^ 

o O » f 

The purchase-money shall he applicjd to Jthc ,lic|uidation 
of (1) all arrears duo upon ^ the latest day of payment from 

the estate or share of an estate sold (2) all outstanding dcunaruls 

debibnl to the estate or share of an estate* in the public accomits 
of the district. The residue ^if any, shall bf^ paid to the recorded 
proprietors jointly or in shares proportioned to their recorded 
interest in the estate or share of an estate sold ; but if behro 
payment to the late proprietors the money , bo claimed by any 
creditor in satisfaction of a debt it shall not be paid to siicli 

creditor, nor withheld from the proprietors without an (^rder of 
a Civil Court.*-® The Collector is justific^d in refusing to [)ay the 
residue to an assignee of the recorded proprietor claiming the 

money on liis own behalf.***^ 

The Collector lufids the residue in trust for a specific purpose? 
and therefore the Limitation Act has no o|)oration, - A suit for the 
residue against the Secretary of State should at least be governed 
by Art. 120 Sell. I Limitation Act IX of 1908,**^ Tlu* mortgage(?’s 


221. Kalaiiaiul v. Sarafat 12 C.W^ N. 
528 ; AuuoUa Prosad v. Hajendi’a 
Kumar 29 ' Cal. 223 ; G C. W. Ni 
375 ; Bluiwani Koer v, Mathura Pro- 
sjmI 7 C. fj. d. 1 ; Cungadeen v. Kheeroo 
K B. L. H. 170; 22 , W. R. 449. 

222. Bhawaui Kuwar v. Mai hura Pro- 
sad 39 L A. 22S ; 40 Cal. 89 ; 10 CAV.N. 
985; 1() C. L. il. 600, reversing 7 
C. Bv J. 1. 

223. Umatasa V. Uma Charaii 3 C. B. 
J. r>2. 

221. Har Slmnkar v. JShewCohind 
20 Cal 900 ; 4 C.W.N. 317 ; Hu] Kishorc 


V. Jadu Nath 1 1 C. VV, X. 82S ; Mahomed 
Tayal) v. Hem Chandra 10 C. B. J. 590 ; 
IVcm (vliaiul V. I’urnima D.iki 1,5 Cal. 
540 ; Bhaw-uii lvoL*r v. Mithura Prasad 
7 Ct B. J. 1 ; see al>«o Madan Bal v. 
Bhagwan Ilvs 21 All* 235. 

225.' S. 31 B. B. R. S. Act XI of 
4859. 

220. S(*c. of State V. Marjum Hosseiii 
11 Cal 359. 

227. See. of State v. Guru Pro- 
shad 20 ('al 51 F. B. ; Bcethe oU^er 
of Pig«it J, , 
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lien is tran3forri*d from the property to the haliwice of sjile-proceeds.’^^s 
Tlie ptn*io(] of lir^utation for a suit on a iiiort^a^e, whether executed 
])ofore or after default to recover the money, is not sjiorteiUHl l)y th(3 
revenue-sale hut remains rhe same under the J/imitation Act.-®^ 
The sale-proceeds *1)000010 available to the mort^agee-deoreeholder as 
soon as the decree becomes absolute.^^ • 

‘22S. S. 7S T. r. Act IV of 1882 ; C. AV. N. 850; Umatara v. Uma 

Hunleo V. I^u'/la Hossein I W. R. 270. (^haran 3 0. Ij. J 52. 

229. Kainala Kant v. Abdul Rarkat 230. (lopi Krishna v. Ihim I^al 11 
27 Cal. ISO; Jogestsirt- v. tflianasliain 5 C. \A'. N. 481. 
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LECTURE X 

Compulsory Sales for arrears of Public Demands in Bengal. 

The words, “ Puldic demand,’^ include (1) an arrear of revenue* 
which remains duo after an estate, tenure, or any share of either 
has been sold for arrears of revenue due thereupon under B. L. R* S. 
Act XI of 1859 or Act VII (B. C.) of 1868 and the sale-proceeds 
are insufficient to liquidate the arrears of revenue, or (2) an arrear 
of revenue duo from a farmer on account of an estate held by him 
in farm, remaining unpaid on the latest day of payment fixed 
under S. 3 of Act XI of 1859, or (3) any money recoverable as an 
arrear of revenue, or by the process prescribed for the recovery of 
arrears of revenue, or (4) any money declared hy any enactment 
in force (i) to be a dem''.nd or a public demand, or (ii) to be 
recoverable as arrear of a demand or as a demand or public demand, 
or liii) to be recoverable under B. L. R. Sales Act VII (B. C.) of 
1868, or (5} any money due from the su»eties of a farmer in respect 
of tlie revenue of the estate farmed by hiin, or (6) any fees or 
costs awarded bj% a Heveiiuo Authority, or (7) any demand payable 
to the (*|ij)llcctor hy any tenant in respect of any interest in land, 
pastunigo, forest rights, fisheries or the like, or (8) any arrears of 
rent or of other demands recoverable* as reni. due in r(3spect of 
property under the charge of, or managed hy, the Court of Wards, 
or the Revenue Authorities on behalf of a private individual, 
whether such arrears became due before or after the management 
devolve<I upon such Court or Authorities, or (9) any money payable 
to a Government Officer or a local authority and agreed under 
a duly registered instrument to be recoverable as a public demand, 
or (10) any stan>p duty payable under the Estates Partition Act V 
(B. C.) of 1897, or (11) any money due from a farmer of tolls or from 
his sureties, or (12) any money awarded as a compensation under 
S, 2 B. L, R. S. Act VII (B. C.) of 1858, or (13) any money due 
from a purchaser at a sale held under the Act' 

When the Certificate Officer Le,, the Collector, Subdi visional 
Officer, or any other officer appointed to perform the functions of 
a Certificate Officer is satisfied that any public demand payable 
to the Collector is due, ho shall sign a certificate stating that the 
demand is duo and cause it to be filed in his office,® 

Ji. Sell. I P. D. R. Act III (E.C.) 4v S. 4 P. 1). K. Act III (B,C.) of 

1918. 1913. 
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When any public dcmaml is duo to any person other than the Lv^rmt X, 
Coltector, sucl/ perKsen n,uiy send to tho Oertifiiciite Officer a written 
requisition.^ * A certificate cannot be issued fof costs of partition^^^ ^^^^ 
under Reg. XIX of 1814 which are not in arr^ar without demand 
after sanction by the Board of Ilevenue and by the Lieutenant- 
Governor,^ Nor, can it be issued for the realization of costs giveu^ 
to a party in a land registration proceeding.^ If, ih an area for 
which a record of rights has been prepared and finally *pRhlished 
and is maintained, ^he Local Government has sanctioned the applica- 
tion of the. procedure prescribed by the P. D. R. ^Act III (B. 0.) 
of 1913 to the recovery of arrears.of rent due to landlord, whether 
an entire body of landlords or one or more cosharor landlords wha 
collects or collect his c/r their share or shares of tlie rent separately, 
lie or they may make d similar requisition to the Oertificate Officer. 

The requisition shall in every case be signed and verified and must 
bear a Uourt-fee stamp payable under the Court Pee^ Act VII of 
1870 on a plaint for»the recovery of the same amount.® 

If the Certificate Officer is satisfied that the ^lemand is recover- 
able and that recqverj^ by suit is not harreJ by law, or that the rent 
in arrear is due, he shall sign a certificate stating that* th*e demand 
or arrear is due and. ca«se it to be filed in his offieft.^ But no 
c(Mdificate shall bedssued for the recovery of arrears* of rent of a 
tenancy, if regarding, the rent and the status of the tenant a suit 
has been pending in a Civil Court. Nor, during the pendency of 
a certificate proceeding shall a landlord institute •ti suit in a Civil 
Court for the recovery of the same arrears of rent, nor shall the 
tenant after the issue of a certificate against him institute a suit in a 
Civil Court for alteration of the rbnt payable by him or the deter- 
mination of his status as a tenant in respect of the period for which 
the certificate was issued.® Where rent is pa)’^able jointly, the 
Collector cannot issue a ceni^fioate for a prdportionate share of the 
rent due to an estate under’the Court of Wards.*. • 


3. s' 5 P. D. R. Act III (B.C.) pf 
1913. 

4. Har Qopal V. Raiy Qolam 5 6. L. 
R. 135 ; 13 W. R. 381. 

5. Jlajir BakaU v. Sadagar Mia 7 C. 

N. 668. - 

8. Sa. 5, 60 P. D. R. Act HI (8.C.) 
of 1918. 


7.. Ss. 6, 60 P. D. 11. Act III (B.C.) 
of 1913. 

8. S. 60 P. D. R. Ait III {B.C.) of 
1913. 

9. S. 60 P. D. U. Act III {B. C.) 
of 1913 ; Qirjanath v. Ram Naraia 20 
Cal. 264. 



2G6 


COMPULSORY SALES 


F*ormaHtie3 
muBt be 
ubHerved. 


Notice of 
certihcate. 


Tlio justification foi*^ the extra legal powers conforreJ by tlie 
Act is that they are to be exercised by an officer >yhosOv rank implies 
the possession oE qualities necessary for the duo exercise of such 
powers. When a cc^dficato was not signed by an ^officer authorized 
to sign it, or a lithographed signature was attachec?! the certificate 
was not duly made.^^ But a certificate, signed by a person who was 
really the Ortificato Officer but; signed in an old form where 
the word,* “ (Collector, ” occurred, is not invalid.^^ The safeguards 
provided by the Act for the exorcise of the tremendous powers 
may or may not be sufficient to prevent these ‘ powers from 
being sometimes used harshly and improperly, but such as they 
are, they must be strictly enforced and the form of procedure 
laid down in the Act must be strictly followed.** As an exact 
compliance with the formalities prescribed by the Legislature is 
absolutely necessary, the certificate must specify the sum and the 
person from whom it is due.'* Thus, where the arrears of lloqd 
Cess were due from an estate, a certificate*^ issued in the name of the 
former proprietor of the esfiite is invalid.'* So, under S. of the 
‘Bengal Drainage Jitet VI (B. C.) of 1880 as amended by Act If 
(B. C.) of 1002, the person liable.to satisfy the "engagement entered 
into with the Secretary of State for India in Council is the person 
who gave it, aftd a person who purchased a portion of the estate 
at a sale hold by a Ueceiver, ap[)ointed to liquidate debts of the 
estate, b not liable to be proceeded against.'* 

When a certificate has been filed the ' Certificate Officer shall 
i.ssue to the certificate-debtor, the person named as debtor in 
the certificate, a copy of such certificate and a notice to show cause 
within 30 days from the date of service why the certificate should 
not be executed.'* • Notice must be issued by the Certificate Officer 
in whose Court it is originally filed and when the Certificate is sent to 

another Certificate Officer jt is not necessary to serve a second notice.'^ 

' ■ 

to. Baij NhUi V. UaingHt Bingh 5 C. 414; A^hlul Hai v, tiiiijraj 20 I. A. 70; 

L. J. C87 20 Cal® *820 ; Shekaat HoBain v. Sasi Kar 


11. S. 59 r. D. R. Act III (B.C.) of 19 Cal. 783 ; Hupram v. luwar Nama- 

1913 ; Barliaiutko v. Rasul Baiuli 32 Cal. audra 6 C. W. N. 302. 


691 ; 1 C. L. J. 360. 1.5. Nogendrabala v. Sec. of State 18 

12. Baij Nath V. Ramgat Singh 5 C. C. N. 914 ; 19 h L. J. 610. 

L. J. 687. 16. 8. 7 P.D.R. Act 111 (B.C.) of 1913. 

13. Sch. 11 r r. 64, 65, Form No. 1 17. S. 12?. D. R. Act III (B.C.) of 

App. P. D. R. Act Jll (B.C.) of 1913. 1913 ;^see Uziiali v. Kartick 2 C. W/ 

14. Uujraj V. Sec. of State 17 Cal. N. 363. 
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Service of notice shall bo made by delivering or tendering a 
copy tliereoS signed by ilio Certificate Oflicijr to the judgment-debtor 
and when l\o cannot bo found, on any adult male member of his 
family residing with him and if such adult jnember cannot be 
found, by affixing a copy on the outer door^of the house in whiefe' 
the judgment-debtor ordinarily dwells or carries on business, or by 
affixing a copy thereof in some cons|)iouous place in the«office of the 
Certificate Officer issuing the same and also in some conspicuous part 
of the land, if any, affected by tlie service of the notice. .The notice 
may also be sent by post addressing to the judgment-debtor at his 
known residence® The word, “adult,” does not* mean a person 
vviio has attained majority within the meaning* of tlie Majority 
Act IX of 1875, but a person of such aii age as to be capable 
of, and responsible foi\ the due cominnuicatiou of tho notice to tlfe 
member of the family for whom ii is intended.^*^ Tho return 
of tho officer stating that the notice was duly served is }mma facia 
proof of such service.^^ 

Service of notice is* absolutely necessary and the pr<x5cd<ire 
prescribed as to tlie mode of service vsliould be strictly^ followed.*^ 
Hut a sale shall not bo void on the mere ground»flKit tho notice has* 
not been servedt*^ • Mere knowle4go of the issue of a, certificate is 
not sufficient by itself to cure or make up for tho absence of duo 
service of notice.*^ Substituted service cannot bo iKJcepted as suffi- 
cient, unless it is proved that the conditions under which a recourse 
might bo had to it existed.** When the service is denied the onus 
is on the party alleging^servico to prove it.** 

From and after the service of notice of tlie certificate, any private 
transfer of any immoveable property, situate in the district in which 
the certificate is filed or any interest in ’such property, shall be void 
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tURE 


Effect of 
service of 
notice. 


18. Sch. II r.r. 2, 9 P. D. U. Act III 
(B.O.) of 1913. 

19. Hari Charaii v. Chaiulrft Kumar 
35 Cal. 286 affgi 31 Cal. 787 ; 11/;. W. 

N. 745, 

20. Bepiu Bohary v. Sosi Blfusaii 18 

O. L. J. 628. 

21. Umed All v. Raj LakBhmi 33 Cal. 
84 ; 10 C. W. N. 130 ^ 1 C. L- J. 538. 

22. S. 36 P, D, R. Act 111 (B.C.) of 
1913. 

. 23. Girish Chamlra v. Golam Karim 
33 Cal. 151 ; 10 C. W. N. 317 ; 3 L J. 


•235 ; Anibica Pf(;8a<l v, Gopal Buk^U 1 
,C. L. J. ,550 ; Rarnrup v. Khu^hal 3 C, 
L. J. 280; Uiued Ali v, Raj Lakaiui 33 
Cal. 84*; 10 C. IV. N, 130 ; 1 C. L. J. 
538. 

21. Jogesliwar v. Debi Prfwnd 5 C. 
L J. 555 ; Rarnrup v. Kbushal 3 C. L. J.. 
280 ; Umed Ali v. Raj Lakhnii 33 Cal. 
84 ; 10 C. W. N. 130 ; / C. L. J. 538> 
Ambika Prosad v, Gopj^l Buksli I C. L. 
J. 550. 

25. Rakhal Chandra v. Sec. of State 
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against any claim enforceable in execution of the certificate and tlio 
amount due on the certifionto is a charge on the immoveable property 
wherever situated and is superior to every otj^er charge subse- 
quently created.'® A certificate is ]>erfected by the issue of a notice 
v\ hich alone gives it t^ie force of a decree/ Until service of notice 
no particular property is bound by the certifiotite, just* as in the case 
of an ordinary money decree before the attachment. The effect 
o*t the service /)f notice is as if the property of the certificate-debtor 
were attached.*^ 


Under Act I (B. C.) of 1895 the service of notice was essential 
to the validity of the certificate and although there might not be any 
irregularity in the piihlication or the conduct of the sale in exe- 
cution of tlie certificate, there having been no foundation for the 
sale, it should be set aside as having been made without jurisdiction, 
without the certificate being se5t aside.*® 

The certificate-debtor may, at any time within 39 days from 
Objection to servicc of notice, or where*’ no such service was made, within 39 day.s 
thecertiiicaie. oxoclUion of any process for enforcing such certificate, file 

before the Oertificnite Officer, a petition of objection signed and 
verified in the lUanW prescribed, denying his liability in whole or 
in part of tJuuo^^ount for which, the ccrtificateMias .been inado.*'^ 
The petition of ohjwtion miy be filed in the office of the Oertificate 
Officer executing* the certificate but be cannot £ry the validity of the 
^ certificate ; the petition must be heard by the Oertificate Officer in 
whose office the original certificate is filed who* may, upon hearing 
the objections, set aside or modify or vary the certificate and if in- 
bis opinion the petition involes a bona fide claim of right, he 
shall refer the petition to« the District Collector who, if satisfied 


26. a. 8 p, UR. A^m (B.a) w 
1913. 

27. I3alj Nftth v. Ramgut Singh 23 
1. A. 45; 23 Cal. 77.5 ; Aklui.Hai v. 
Gajraj 20 I. A, 70 ; 20 Cal. 826.; Hari 
Charaii v, Olmndra Kumar *34 Cal. 787 ; 
lie. W.N. 745. 

28. Ilaij Nath v Ranigu| Singli 23 
I. A. 46 ; 23 Cal. 776 ; Saroda Chatuii 
Kirfto Mohan 1 C' AV. N. 618; Klokcshi 
V. Ahiiiaali 5 C/L. J. 638 ; Cliuiwler 
Kumar v. Sec, of State 27 Cal. 608 ; 4 
C. AV. N. 686 ; Qopal Dass v. Hardeo 


l)a» f) C. AV. N. 86 ; Rarmuiv v. Kha^lial 
6 e. AV. N. 630 ; Jauki Da« v. Kaiu 
Colam 28 Cal, 813; 6 C. W. N. 331 ; 
Ambika Prosad v. Ooiwl Bukah 1 C. L. 
J, 560 ^ St inath v, Bishen 2 C. L. J. 604; 
SyamlaWv. Nilmony 34 Cal. 241 ; 5 C. 
L. J. 385 ; Jogeshwtw v. Debi Prasad 5 
C. lii J. 655 ; Puma Chandra v. Dina- 
bandhu 34 Cal. 841 ; 11 C. W, N. 756; 
5 0. L J. 696. * 

29, S. 9 P. U R, Act m (BiC.) of 
1913. 
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ihat hona/ide claim oE right oE property is involved, shall cancel the LKcrtyfi X 

certificate.®^ The Certificate Officer shall have Kill power to direct by 

whom the costs oE, and, incidental to, any proceedings shall be paid 

and iE he is satisfied that any recpiisition was made without reasonable 

cause, he may award compensation to the certificate-debtor and the 

iiinount awarded shall bo recoverable as public demands.®^ 

An appeal Eroni any original order oE a Certificate Offic(tr other Appeal, 
than a District Collector, may bo prot\n*rod to the District. Collector 
within 15 days from the date oE the order, and an appeal ft-om an 
original order oE a District Collector may bo prefm-red to the 
Commissioner withm SO days from the date of the order. Pending 
the decision of such appeal execution may be stayed by order of 
the appellate authority.®- Any superior revenue authority can 
revise the orders of an officer immediately subordinate to him. 

Thus, the Board oE llevcnae, tlio Comimssioner, and the Collector 
have jurisdiction to revise orders respectively oE tlie Commissioner, 
the Qolloctor and the Cortilicate Officer made lleEore, as W(dl as, after 
the sale and when so actitig^oi] the revisional jurisdiction the perio<ls 
oE limitation applicable in ordinary cases do not apply.®® Any^ 
order passed by an}'' officer may be reviewed by binPor his successor 
in otfico on account of a*ny mistake or error either in the n>aWiig of 
the certificate or in the cause oE any proceeding,®* . 

A certificate may^t)o executed by the Certificate Officer in whose p^ooution of 
(a)urt the original certificate is sent. Where a CertiiicaD^ Officer cei tilkate.# 
had no jurisdiction to’ send a certificate to an(>th(3r Court® the 
j>roceedings are void ah irdtio}^ It is only when no objection is* 
taken to the certificate within the prescribed period, or when it Is 
finally dismissed, tlult the certificate becomes ’iibsolnte,®® 

No stop in execution oE a certificate. shall be taken until 30 d;iys* 
have elapsed from the date of the service of notice (5ii the certificate-, 
debtor, or until the disposal of his petition, if any, denying liability, 
in wliole or in part.®^ But if the Certificate .Officer is satisffied that 

30. H. 10 P. IX IL .4ct III (ac.*) of 31. S. 51 P. IJ. R. Act IlU'ac.) of • 

1013 ; see Nugeiulrabala v. Sec. of SMe 1913 ; IVyfVjf v. .Joy Narayaa 22 Cal. ^19. 

M 0. L. J. S3, 3,5. ^Giiish Chandra v. Golam Kai iia 

31. S3. 45, 4ft P. IX R. Act III (RC.) ‘ 33 Gal, 451 ; WC. W. N. 347 ; 3 G. L. 

of 1913. J. 235. 

32. S. 51P. IXR. Act in (B.a)of 3ft. Hari Charan v. Clu^idra Kumar 

11>13. 34 Cal 787 ; 11 C. W. N.’74,5. 

33. S. 53 P. IX 11. Act m 'B.C.) of 37. 8. 13 P. IJ. R, Acl 111 (B.G.) ol^ 

^ 1913. . 
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^ X, 


Mode of 
saliiiifActiou. 


the certificiito-debtor is likely to conceal, remove or dispose of tlio 
whole or any part of '‘his moveables which would be ♦liable to attach- 
inent in execution of a decree of a Civil Cotn;t, and that the realisa- 
tion of the ainonnt of the certificate would be delayed or obstructetl. 
he may at any tinv? direct the attachment of such rnoveahles.^^ 

A certificate may be executed against the person or property oF 
the certificate-debtor but the Certificate Officer may refuse execution 
at the same time against botji.®® Execution of certificate against 
the property may be effected by attachment of any decree or Ivy 
sale with or without attachment of property, liable to be attached 
and sold in execution of a decree of a Civil Court.*^ The fraudulent 

I ». • 

removal, concealment, transfer or delivery to any person of any 
property, intending thereby to prevent that property from being 
taken in execution of a certificate is an'Olfencc punishable under 
S. 206 L P. C. Act XLV of 1860.« 

A debt under the P. D. R. Act III (B. C.) of 1913 is nothing 
but a debt and the law laid down in Ss. 69, 70 I. C. Act IX of 1872 
which is nothing more than a codified statement of the general lnw 
applies.-*? There is nothing in the Act to take away the jurisdiction 
of the Civil CouH to entertain an application l)y the certificate- 
debtor to be adjudged an insolvent where the debts are enforciblc 
under the. Act^® 

Payment, 'of money duo under a cerliticatp may be made by 
instalments if the Certificate Officer so directs, and when the total 
amount is paid, satisfaction shall be entered upon the certificate, as 
well as in the ^Collector’s register.^* Every certificate may be enforced 
and executed with interest at the rate of 6^ p. c. per annum from 
the date of the signing of the certificate up to the' date of realization 
and costs and all charges incurred in respect of the service of 
processes and aK other proceedings taken for realizing the de- 
mand.*^ 

A Certificate Officeu has authority to sell only so long as the 
certificate remains unpaid; upon the ♦arrears being paid in the 


38. S. 13 P. D. 11. Act III (B.C.) of 
1913. 

39. S. 11 P. D, U, Act 111 {B.C.) of 
1913. 

40. Ss. U, 17, P. D. U. Act IH 
(B. C.)of 1913, 

41. JS. 58 P. \). ll Act 111 (B. C.) of 


42. Niitidan Misser v. Harakh Narain 
.14 C. W. N. 607 ; 11 C. L. J. 266. 

43. Kedar Bana v. Janki Koeri M 
C. W. N. 143. , 

44. Sell. II r.r. 59.63 P. D. K. Act 
in{B. C.)of 1913. 

45. S. 16 P, D. U. Act 111 (B.C.) ct 


1913 . * im. 
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tmai§ury it l)oco»ies his statutory duty to enter satisfaction upon the Lbc^uuk^X, 
r«M*tifio«ate. The iiieglept of this duty cannot give the Collector 
jUtutory povvorHo sell in execution the property of a person who 
owes nothing.^® ^ ^ 

No certificate* shall cease to be in force by reason of (a) the 
property to which the demand relates ceasing to be uwder the 
charge or management of the (Jourt o^f Wards or the revmjue autho- 
rities or (h) the death of the certificate-debtor.*^ When the 
certificate debtor dies before the certificate has boon fully satisfied 
it may be execu«ted against the legal representative of the deceasc<l 
who shall be liable only to the extent of the property of the deceased 
which has come to his hands and has not been duly disposed of.*® 

The Bengal Public Demands llecovery Act Ilf. (B. (J.) of 1913 Procedure, 
unlike its predecessor Act I (B. G.) of 1895 as amended by Act I 
(B. C.) of 1897 Is in itself a complete Code. It lays down the 
exact procedure to he observed in executing a certificate instead of 
in-iking certain portions of the Civil Procedure Code ap|Micahlo to 
the execution thereof as if they formed part of it. Under Act I 
(B. 0.) of 1895 the certificate had the effect cP a (h^creo of a 
Civil Court for nioney and conscqujjntly the procedure jai/l down 
ill the Civil Procedure Code for the execution of a decree for nioney 
equally applied to tlio oicution of a certificate. But under Act III 
(13, C.) of 1913 the Legislature lias made a coiiifdoto departure from 
tliis principle. The cel’tificate for arrear of rent due from a t^iniu’e 
or holding in areas in whic^i Chapter XV^I of the Bengal Tenancy 
Act VIII of 188 ) is in force, has the same effect as a decree for arrear 
of rent, hut a certificate for public demands has only the effect of a 
decree for money. But the mode of attachment (though immoveable 
property need not be attached before sale), investigation of claims 
and objections to the attachment oi; sale of any property and de- 
livery of property .sold in execution of a certificate, whether for 
arrear of rent oV for public (Jemand, are .similar to the correspondinfj 
I'l’cvisions in the Civil Procedure (Jode Act V* of 1908.'*^ 'fhus, 


46. Abdul Hai V. Gajraj I. A. 70; 
20 Cal. 828; Cujraj v. Soo. of State 17 
Cal. 414 ; Nandan Misser v. Harakli 
Narain 14 C. W. N. 607 ; 11 C. L. J. 
266. 

I7. S. 42 P. D. R. Act ill (B. C.) of 
1913. * 


48. ' S. 43 P. a 11. Act III (B. f!.) 
of 191.3. 

49. qf. Ss. IS, 19, 21, 27, Sch. 11 r.r. 
13-28, 30-41, 46, 48-46 P. *1). R. Act III 
(B.C.) of 1913 with Ss. 60, 61, 66, O. 41 
r.r. 41-63 C. P. C. Act V of 1908. 
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(2) an inferior 
tenant. 
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l>ef()re con- 
fit inatkm. 
i. Payuieut, 


where a tenure or at fixed rales or an occnipancy holdiiio’ 

situated in an area in which Chapter XIY of rtho Bengal Tenancy 
Act VIII of 18S5 is in force is to be sold in execution” of a certificato, 
for arrear of rent tl.ue in respect thereof, the .mode and effect of 
sale are substantially the same us in execution* of a rent decree, 
providedHho c(M*tificate holder is not a cosliarer landlord and the 
certificate is not for his share of^lie rent only.®^ 

When any person having in a tenure or holding advertised for 
sale in execution of a certificate for arrears of rent due in respect 
thereof, an interest which would he voidable upofi thp sale, pays 
into Court the amount requisite to prevent the sale, in addition to 
any other remedy to which he may be entitled, {a) the amount so 
paid by him shall l)e deemed to he a debt hearing interest at 12^ p. c. 
[)er annum and secured fiy n mortgage of the tenure or holding to 
him (b) his mortgage shall take priority over every other charge 
on the tenure or holding other than a charge for arrear of ronf}* (e) 
he shall he entitled to take possession of. the t, enure or holding as 
mortgagee of the tenant and to retain possession of it as such until 
the debt with interest duo thereon has been dischargCMl.gi 

Whmi ii\\ inferior tenant wdvose interest woiiir 1x3 voidable upon 
tlie sale jviys into Court money due fr<om a superior tenant to pre- 
vent the sale^ lie may, in addition to any other rej;iody provided for 
him by law, deduct the amount so paid from any rent payable by 
him t6 his immediate landlord *, and that landlord, if he is not the 
defaulter, may in like manner deduct the amount so deducted from 
any rent payable by him to his immediate landlord and so on, until 
the tlefuuUer is reached.®*" 

Wli< 3 re immoveable property has been sold, the certificate-debtor 
or any per.son w^iiose interests are affected by the sale may, within 
30 days from the date of the 'sale, a[)ply to the certificate-officer 
to set aside the sale cn depositing (a) the amount specified in the 
p/;oclaittation of sale with interest at 12| 'p.c. per annum from the 
date ‘of the certificate to the date of tlie deposit (J) a sum equal to 
5 px. of the purchase-moiicy but iiot less than one rupee (c) all 
outstanding charges certified by the Collector to be due to the 
Oovernraent^ provided he , has not been prosecuting an application 


6a Of. Scailv.r. 29, 42, 43, 44, 
45, 47 P. p. R. Act m (B. C.) of 1813 
with S». 143, 164, 166, 166, 178; B. T. 
Act VIU of 1885. 


61. S. 63 P. a R. Act III (B. C.) 6f 
1913 ; S. 171 B. T. Act VIII of 1886. « 
6* S. 64 P. D. R. Act HI (B.' C. ) of 
1913 ; S. 172 B. T. Act VIU of 1885. 

■ 4 - . ■■■ • 
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foi* setting aside the sale on the ground of tnja-service of notice or 
irregularity;®* The order of the Certificate Officer is final and not 
open to appea^®* But the order is open to review and revision.®® 

The certificate-holder, tlie certificate-debtor, or any person whose 
interest is affecUd by the sale of any iinnioveablo property may, 
within 60 days from the date of the sale or after if thert^ are good 
reasons, for the delay, apply to the Certificate Officer to set aside the 
sale on the ground of nonservice of notice under S. 7f or of a 
material irregularity in tlie certificate-proceedings or in publishing 
or conducting thp» sale, provided that the applicant * has sustained 
substantial finjufy by reason of the nonservice or Irregularity and 
that if the applicant be the certificate-debtor he deposits the amount 
recoverable from, him or ^itisfies the Certificate Officer that ho is not' 
liable to pay such amount.®® • 

The purchaser of any immoveable property at the sale may, 
within 60 days from the date of the sale, apply to set aside the sale 
on *tb 0 ground that the cm’tificate-debtur had no saleablfe interest in 
the property sold or that the* property did not exist at the the time 
of the sale.®^ *• 

Where no applipation is made for ? 5 etting aside the sale gr where 
such application is made bftt disallowed, the Certificate Officer shall 
make an order coafiniiing* the sale and tliereu|)on* the sale shall 
become absolute.®* V • 

The certificate-debtnr may, at any time within 6 montlui from 
the service of ftotice upon him under S. 7, or from the date of the 
final order, original or appellate, passed on his petition denying 
liability, bring a •suit Jn the Civil Cour.t to have the certificatcf 
cancelled or modified or tor any further conse(]uential relief ta 
which he may be entitled. But no sucji'suit shall l>o ent(M'tained (a) 
if the certiticate-debior has omitted to, shite in his potiiioft denying 
liability, if any, the ground upon which he claims to liave the 
certificate cancelled or modified and cannot satisfy the Court tha^ 
there was good reason for sugh omission and (/>)* if the certi|icjite 


LwaUKti A*r 


Nouacr- 
vice of notioo 
or irregu- 
larity. 


Hi Non- 

trauafeiftLlo 
iTi tercet. 


of Pale. 


Suit to Iiavc* 
tlie oei titicato 
cancelled or 
luoditied. 


53. S. 22 P. D. U. Act III (R. C.> 
of iai3 1 Bee Bepiii Behary v. Sod 
Bhusau 18 C L. J. 028, • 

54. S. 51 pro. P. 1>. R. Act III (B.C.) 
of 1913. 

55. Mataiigiiii v. Giridi Cliundcr 
30 Gal. ,618 -, 7 C W. N. 133 ; but 'we 


Pryiig* V. Joy Nwrain 22 Cal, 410. 

50. S. 23 P. LX n. Act III (B. C.y 
of 1013^ ' ' ' \ . 

57. S. 24 P. D. H. Act*III (B. C\),of 

im. 

58. S. 25 r. D. IL' Act 111 (B' C.) qi 
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be for arrears of Government revenue, unless the ainouijt due under 
the certificate has been paid to the Certificate Ofiicer, witiiin 30 days 
from the date oft service of notice, or of ihe deternunation of the 
petition, or the decifion of the appeal.®® * 

The legal disability of the plaintiff to institute the suit will not 
suspend the period of limitation from running, as Ss. 6-9 of the 
* Limitation Act IX of 1908 do not apply.®® When a suit has been 
brought for a declaration that a certificate has not been duly made, 
the period of limitation prescribed under the section has no appli- 
cation.®^ The period of limitation will run, if tli'e, certificate and 
notice are valid. But the mere fact that a greater suni is claimed 
than is in fact due, does not make the certificate and notice bad.®* 
The determination of petition of objection need not necessarily be 
upon evidence given ; it is enough if the petition is disallowed.®® 

No certificate shall be cancelled by a Civil Court except on 
the ground that (a) thA amount stated in the certificate was paid 

before the signing of the certificate * or was not due by the 

certificate or (ft) that the proceeding of ^tho Collector or a 
public officer imposing fines adjudging costs, charges, expenses, 
damages^ &c. was not in substantial conformity' ^with the provi- 
sions of daw and that in consequence the certificate-debtor 
suffered substfintial injury from some error*, defect or irregulariiy 
in such proceeding. Nor, will a certificate be modified except 
on the grounds (1) that a portion of the* debt was never due 

or that the certificate-debtor has not received credit for any 

portion which he has paid. But nothing will interfere with the 
ordinary original jurisdicfeiction of the High (Jourt at Fort William 
in Bengal or with the jurisdiction of the Calcutta (Joiirt of Small 
Causes.®* But no«3ale shall be, set aside, unless the purchaser has 
been made a party to the suit and until a direction is made for the 
refund of the purchasQ-inoney with such interest (if any) as the 
Court may allow.®® * 

A sale of immoveable property beid without service of notice 
under S. 7 is not absolutely void but the plaintiff is entitled to 

69. S, 34 ??. D. U. Act HI (B. C.) of 84 ; 10 0. W. N. 130 ; 1 C, L. J. .538. 
1913. * ' 63. Ambika Prosad v, Gopal Buk^h 

60. S. 66P.D.n. Actin(B.C.)of 1913. 1 G. L. J, 550. 

61. Nagendrabala v. Sec. of State 64. S. 35 P. D. R. Act HI (B. C.) 

MC. L, J. 83. , of ;i913. 

62. Umed AXi v. Raj Laksrai 33 Cal. 65. S. 34 pro. P. D. R. Act III (B. C ) 
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recover possession or to set aside the sale on the ground that sucli Lec/urs X: 
notice has not been served and that he has sustained substantial * 

injury by reason ot the irregularity, provided the suit is instituted 
within one year from the datp of delivery of possession of property , 
to the purchasei; and that he has not appeared iif the certificate pro- 
ceeding or applied for setting a^e the sale on making Uie deposit 
under S. 22, or on the ground of non-service of notice, or irregularity, 
under S. 23.^ So, the effect of thb omission to bring oh the record 
the legal representatives of the judgment-debtor who died after 
attachment but before sale amounts to a mere irregularity and does 
not make the saie void but only voidable.®’ • 

An appeal to the Commissioner is not the only remedy open to 
the certificate-debtor for setting aside a sale and there is no bar tcp 
his bringing a suit in* the Civil Cou/t to set aside the sale on the 
ground that the sale was vitiated by material irregularity leading to 
substantial injury.®^ ^uch a suit is maintainable even if the sale has 
become absolute,®^ The tertificate of sale cannot be conclusive evi- 
dence that tlie certifi6ate was duly issued in accordance with the law.’^ 

But the suit is barred if the plaintiff fails ];f) prove Chat he has , 
sustained substantial injury by reason of the irregularity.’^ ^ 

A suit for setting aside a sale in execution of a certificate must 
be brought within one yeaf from the date when the saIo is confirmed 
or would otherwise have become final and conclusive Had no such suit 
been brought.’* The mere fact that the plaintiff preferred an uj^peal to 
the Commissioner would, not deprive him of the full period of limita- 
tion.’® But a suit to set aside a sale or to recover possession of the pro- 
perty sold on tho.grou/id that no notice under S. 7 was served must bo 
brought within one year from the date on which possession of the property 

of 1913. s/d W. N. 331., 

66. a 36 V.D.il Act HI (B. C.) ^*69. Jaiiki Das v. Ram Gtelam 28 Cal. 

of 1913. 813; 6C. W. N. 331. 

67. Bepin Bpbftry v. Sosi Bhusan 18 70. Biahambher v. Boiiomali 26 Cal. 

C. L. J. 628. . ' 411 ; 3 C. W. N. 23.8 (K B.) ; Uaijali 

68. Sadhu Saran v. Pancl«liW 14 v. Kartick 2 C. W. N. 363. , 

Gal. 1; Troylukho Nath v. Pahar Kl»an 71. S. 36 P. D. R. Act III (B. 0.) 

23 Cal. 641, overrule<l by Ram Tarbok of 1l913 ; see Jiwau Ram ». Hari Charan 

V. Dilwur Ati 29 Cal. 73 ; 5 C. W. N. 5 C. L. J. 240 (P. B.) 

521 (P. B.) ; Chunder Kumar v. Sec. of 72., Art. 12 (c) Scb.^I lamitatiou Act 

State 27 CR. 698 ; 4 C. W. N. 586 ; IX of 1908. 

Qop4 Das V. Hardeo Das 5 C. W. N. 86 ; 73, Oopal Das v. Hardeo Das 5 

* Ramrup y. Khushal 6 C. W. N. 630 ; C.W^N. 86 ; Baij Nath v. Kamgul Siogb 

Janki Das V. Ram Qolam 28 Cal 813 ; 23 L A. 45 ; 23 Cal. 
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was delivered to. the. purchaser.'^* Under Act I (B. 0.) of 1895, 
x\rt 142 of the Limitation Act XV of 1877 applied to such a suit.*^® 
If the sale has been held without jurisdiction it cannot be rightly 
• treated as one made under the Act and can consequently be 
challenged by a civil suit without recourse to the,, procedure laid 
down in ^the ActJ® But it is not necessary to serve a notice to the 
r Secrehiry of State under S, 80 C. 'P. (1 Act V of 1938.’^ A sale 
in execution of a satisfied certificate is absolutely void.^^ In a 
suit to set aside a certificate the Secretary of State is a necessary 
party.’® But i‘n a suit to recover possession of property sold on the 
ground that the sale is void ah inUio, the Secretary of State is 
not a necessary party.®® Wh^n there was no certificate duly made, 
" nor any notice under S. 7 served on the certificate-debtor, the sale 
must be set aside oven though the purchaser is a third party 

A suit against a certified-purchaser for a declaration that the 
purchase was made on behalf of the plaintiff is not maintainable.®* 
Every €juestion arising between the certificate-holdor and 'the 
certificate-debtor or their representatives* relating to the making 
execution*, discharge or satisfaction of a certificate duly filed or 
relating to the confirmation or setting aside of a sale shall bo 
determined not by suit but by order of the Certificate Officer, but a 
suit may be brought in a Civil Court in inspect of any such question 
upon the ground of fraud.®® < ' 


74. 36 P.D.U. Act III (B.C.) ofl913. 

75. Puma Cluindra v. Dinabaudhu 
34 Cal. 811 ; 11 CJ W. N. 766 ; 6 C.L.J. 
696 ; Chunder Kumar v. Sec. of State 
27 Cal. 698 ; 4 C. W. N. 586 ; Syam U1 
V. Niltnoiiy 34 Cal, 241 ; 5 C. L. J‘ 385 ; 
Saroda Charan v. Kist(| Mohan 1 O.W.N. 
'616; Elokofhi v. Abinash 5 0. L, J. 
638 ; Sookau Sahu v. Badri Nai-aiu “5 
C. L. J. 686. 

76. tlanftikdhari v. Oossain Lai 37 
Cal. 197 ; 13 C. W. N. 7l0 ; 11 C. L. J. 
264 ; Kamlan Misser v, Harakh Narain 
14 C, W. N. 607 ; 11 C. L. J. 266. * 

77. Kaghubans v, Phool Kumari 32 

cu naoi 1 dL.j. 642. 

78. Abdul h.i V. O.jrAj 20 I. A. 
70 ; 20 Cal. 826 ; Gujraj v. Sec. 

State 17 Cab 414 ; Janakdhari y. 
Goaaain U1 37 C>1. 107 J 13 C.'W. N, 


710 ; 11 C. 1». J. 254 ; Nandaii Miaaer 
V, Harakfi Narain '14 C. VV. N. 607 ; 
11 C. L. J. 266. 

79. Oobinda Chandra v. Hemanta 
Kumari 31 Gal. 159 ; 8 C. W. N. 657. 

80. Kaghuraj v, Maharaj 14 C. W. 
N. 606; 11 C. L. J. 385 ; Moti Lai v. 
Karabuldin 24 I. A. 170 ; 25 Cal, 179 ; 
1 C. W. N. 639. 

81. Baij Nath v. Ramgat Singh 5 
C, L. J. 687. 

8‘4 ^ S. 21 P. D. R. Act III (B. C.) of 
1913 ; see Hari Charan v. Chandra 
Kumar 34 Cal. 787 ; 11 C. W. N.' 745 ; 
Banga Chandra v, Tara Kinkar 16 C. W. 
N. 973 ; 16 a L. J. 412 ; Qirish 
Chandra v. Golam Karim 33 Cal. 451 ; 
10 C.W.N. 347 ; 3 C. L. J. 235 ; Ambika 
Proead v. Gopal Baksh I C. L. J. 550, » 
m S. 37 P. 0. R. Act III (B. X.) 
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in the evfnfc qE a sate of iVnmov’fsable property being set aside LEoi'firtK 
the purchaser k entitled to get back the money deposited on account j^efund of 
of the purch‘dS (3 togetht^r with the penalty and interests ^as the 
Oortificate Officer may allowi* » 

The purchaser acquires only ttie right, title and interest in the Purchaser 

OS ti)0 

|)ro[)erty of the certificate#^ time of the sale evgn tliough title 

the property itself be specifieAl.®^ ^When a certilicato has been made ofthecerti- 
in the name of the recorded tenant the sale does nut the hcato-debtor. 

interests of the other joint tenants.*'® 

A sale to reqpver the ptiblic demands which are* a first charge 
on the land ‘and \vhich may he enforc(Ml by a suit under S. 07 T. P. 

Act IV of 1882, if enforced by the certificate procedure, passes the 
interests of the judgment-debtor only.®^ Hence, if at the time when* 
the sale takes })lace the persons nam^^d in the certificate as the 
judgment-debtors have no subsisting interest in the property, the 
purchaser acquires no title whatsoever.®® dJut in areas in which 
Chapter XIV of the Bengal Tenancy Act VIII of ‘ISSo is in 
force when a tenure dr holding is sold in execution of a certificate 
for arrears of rent due in respect thereof, the^ •tenure dr holding 
shall, subject to ‘the. provisions of*S. 22 of that Act, pass to the 
purchaser, as if the sale \vere effected in execution of a decree 


of 1913. Tliia proviaioy sets at rest the 
coiitlict of decisions in Raghubans* v. 
riiool Kumari 3*2 Cal. 1130 ; 1 C. L. J. 
.542 ; Sreenath v. * Bishen (Jhandra 2 
C. L. J. 504 ; Umed Ali v, Raj I^ksmi 
33 Cal. 84 ; 10 C. W. N. 130 ; 1 C, L. J. 
538 ; Rainrup v. Klii/shal 0 C. W, N. 
630 ; Janki !>««* v. Ram Golam 28 Cal. 
813 ; 6 C. W. N, 331 ; Elokeshi v. 
Abinash 5 C. L. J. 638. 

84. S. 34, Sch. II r. 53, P. D. R. 
Act III (B. C.)of 1913. 

85. S. 20 (1) P. D. R. Act !1IJ[B« C.) 

of 1913. “ From and after the servjce of 

notice" in S. 10 Act I (B. C.) of 1895 ; 
seeBepin Behary v. Sosi Bhusan 18 C.IjiJ. 
628 ; Nanda Kumar v, Ajodhya Sahu 
16 C. \V. N. 351; H C. L. J. 292 ; 
Umachurn v. Ajadannisaa 12 Cal. 430 ; 
Abdul Hai v. Gajraj 20 I. A. 70 ; 20 
Cal. 826 ; Baij Nath v. Ramgut 23 L A. 
45 ; 23 Oal. 775 ; Shekaat Hosaiu v^Sosi 


Kar 19 Cal. 783 ; Riipram v. Iswar 6 

C.W.N. 302 ; Mahanund v. Bani Madhub 

24 Cal. 27 ; I^achmi Narain v. Nayd Kis- 

horc29CaI. .537; 6 C.W.N. 484 ; Bai- 

kuiito V. Udoy Chand 3 C.L. J. 31 1 ; Alisan- 

ulla V. Man jura Banco 30 Cal. 778 ; 8 

C.W.N. B.57 ; Itaja Koer v. Ganga Singh 

13 C.’W. N. 750 ; 10 C. L. J. 201. 

« 

86. Shekaat Hosaiii v. Sosi Kar 19 
(Tal. 783 ; Rupraiu v. Is war *6 C, W. N. 
if02 ; Raja Koer v, Ganga Singh 13 
C. W. N., 7.50 ; 10 C. L. J. 201 ; Afraj 
Mollah V. Kulsuiuannessa 40 C. W. N, 
176; 4 0. L. J. m 

87. I^hmi Namin v. Nand Kishore 
29 Cal. .537 ; 6 0. W, N. 484 ; Baikunto 
V. Udoy Chand 2 C. L. .J. 311 ; Nobin 
Chand v, Ruisenath 21 lk\, 722 ; She« 
kaat Hosain v. Sosi Kar fo Cal. 783. 

88. Raja Koer v. Gaiiga Singh 13 
C. W, N. 750 ; 10 C. L. J. 201. 
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for arrears of rent.®* ^Tho purchaser having power to annul an 
incumbrance should follow the procedure laid down in S. 167 B. T. 
Act VIII of 1885 w * * 

When assets are realized in execution of a certificate, these shall 
be paid (a) the costs incurred by the ^certificate-hold|?r (6) the amount 
due undey the certificate ((?) any 9 #;her amount recoverable under 
the certificate-procedure and due4o the certificate-holder on the day 
when the assets were realized*; the balance shall be paid to the 
certificate-debtor. If there be any dispute regarding the claim of 
the certificat(f-creditor to realize any money alleged due since the 
certificate, the Certificate Officer shall determine ther disptite.*^ 

89. S. 20 (3) P. D. R. Act III (B, C.) (B.C.) of 1913. 

of 1913 ; see Ss. 158B, 159 B. T. Act 91, S. 26 P. D. R. Act HI (B. C.) of 
VllI of 1885. 1913. 

90. Sfl. 20 (3). 62 P. D. R. Act III 



HECTURE XI. 

• • 

Compulsory Sales for arrears of Putni ijpnt in Bengal. 

While by the Pennaiient S^tleiiient o£ 1793, the proprietors of 
estates answerable to Govern men^f or the revenue assesse'd on the 
estates were given full power to» settle their lands to * 11)0 tenants 
in a way most conducive to their interests, S. 2 Reg. XLI V of 1793 
(subsequently repe^aled by Act XXIX of 1871) provided that no 
zemindars sl\ould, grant pattahs to raiyats or other persons for the 
cultivation of lands for a term exceeding ten years and that every 
pattah granted in contravention of such provisions should be null ^ 
and void. But notwirhstaiiding such prohibition, tenures were 
created which were per mane it, hereditary and alienable, though rent 
was not in all cases fixed for ever, there being generally inserted in 
the'leases a condition for enjiauceinent at customary rates, or when- 
ever there might be^ a general enhancement in the district. The 
Maharaja of Burdwan, who had to pay a ver^r large amount of 
revenue assessed pn the eshites sey’led with him, devised an easy 
and speedy method of realizing rent tVom his tenants, thus •averting 
the inevitable ruin vyhich wpuld otherwise befall on hiia in default 
of making punctual payment of the Governiiient revenue. Follow- 
ing the method adopted, by the Government to realize the revenue 
permanently settled by sale of the proprietor’s estates, the Maharaja 
created a kind of subordinate tenures known by the, name, putni 
taluks,” that is, settled tenures to be held at a rent fixed in perpetu- 
ity by the lessee and Kis heirs for over, vfrhich were as permanent 
as his own estates had been with the , Government and subject to 
similar rules regarding summary sale for the pftnctual realization 
of rent permanently fixed on them aS for the Government revenue 
fixed on the esjUites, for the punctual realization of revenue required 
the punctual realization of fent by those who had to pay th(? revennp. 

But, although the provision of S. 2 Reg. XU of 179^ was 
repealed by S. 2 Reg. V of 1812 which allowed the proprietors 
of lands to grant leases for any period which they might deem 
most convenient to themselves and thjjir tenants and* most con- 
ducive to the improvement of their estate ” and the Reg. X Vllt of 
W)2 more distinctly declared that zemindars were at liberty to 
grant taluks and othei*s leases of theft* lands fixing the rent in 


Origin o 
putiii. 
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Leotur^ XL perpetuity at their discretion, subject to the liability of their 

* being dissolved on the sale of the estate for arrears of Government 

revenue, Reg, VIII of 1819 deciarjed tho validity of these taluks 

^ created before the passing of Reg. V of 1812 and while the rules 

of S. 2 Reg. XEflV of 1793 declaring the Vali^jity of tenures 
granted for a larger term than yea^s was in full force and 
^ effect.^ ^leg. XLIV of 1793 was4ntended to apply to leases vvhiclr 
might have? been avoided by the grantor or his heirs during the 
time that the regulation was in force but which had been acted 
upon by both ‘parties after the expiration of ton years and were 
treated and considered as in existence at the time' of the passing 
of Reg. VIII of 1819* * i i 

Deanition. . A “ putni taluk ” IS a tenure (treated by a proprietor of a perma- 
nently settled estate under, direct engagement with Government, 

to be held at a rent fixed in perpetuity by the lessee and his ' 
heirs for ever,’’ stipulating, araon^ other things, that “in case of an 
urreat occurring, the tenure may be brongbi to sale by the /emindar.*'® 
It is transferable by sale gift or otherwis?vat ilio discretion of the 
holder, as* well as apswerable for his personal debts and subject to 
the process of the Court of Judkcaturo in the s^mQ* ihannor as other 
real property.’’* It is not liable to be* forfeited for non-payment 
of rent, eveh if .there be an agreement' to tfiiatr effect, but it is liable 
to be sold by f)ublic auction according *to law.® 

The putnidar is entitled to sublet the ‘lands in a way most 
conducive to his interest but such subletting.shall not prejudice the 
zemindar’s right to hold the putiii answerable for any arrear of his 
rent in the state it was granted and free from »all incumbrances 
created by the putnidar.® , 

The very use of the word, putni”, in a lease carries with it alL 
the incidents of such' a teuure in the absence of any clear intention 
or stipulation to the contrary.^ A putni lease is not a lease for 

*1. S. ‘2 Reg. Vrtlof 2Sf9. ' 12 W. R. 43 V. C. ; .fotimlia Mohan v. 

2 W'rshad V. Rally DAss 5 Ctil. ' Jarao Kuinari *38 I. A 30 ; 33 Cal. 140 ; 

643 ; 5 C. L. R. 138. ; :: \ [10*C. W, K. 201 v 3 C,L.J. 7. 

^ 3. S, 1 Reg. Vlllof 1819. ■ ; ,, .6. . 8. 3 (2) Reg. YIJI of 1819. 

4. S. 3 (11 Ut'g. VllI of 1^19. , i 7. Tarini CJhaian v. Watson 12 W. R. 

5. a j3 (3) ‘ Reg. yiU of ;i819 ; ' ll 3 ; 3 15. L. R. A. C. 437 j Brihdabmi v. 

Molkbui AH V. Mahbiiied FawuUah 2 ' “BriAdabuii 1 I. A. 17S ; 21 W. K. 324 ; 

W. N. 465 ;'Wat«cm Y. Coll, of ‘ f'l3 fe. L. k ^08; Kriehuamani v. Guru- 
i*Uayii 13fMoo. 160 ^ 3 U; Triu ig ; go-l>iii4^8vv. 173. ; . 
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agricultural purposes.® Thus, where certain shares in certain XRogtruK XI 
niehals were granted in a permanent lease* along with certain joto * # 

lands in those niehals* by, one instrument describing it ns a putni 
► settlement at *a rent fixed in a lump, the settlement cannot be 
regarded as a valid putni,® A. putni granted* by a Hindu widow 
or other persons having a jimiteX or qualified interest is not void 
but only voidable,^® Limitatior^'or setting aside such settlement ^ 
begins to run from the time when tl/e cause of action arirfes,'^ Mere 
receipt of rent does not operate as a confirmation of it,^* 

A covenant in lease that on certain contingencies happening, Rightaofa 
the lessee should Vcqnire a right thereto as putnidar b;it no time was 
specified within which the contingency was to happen in order to 
vest the right in the pntnidar is void as offending the rule against • 
perpetuities.^® A 7iemiildar can, after creating a putni lease 
of his zeinindari, again grant a putni lease of his remaining rights 
aad create a tenure intermediate between himself and the former 
putnidar.^* ^ ^ 

A putnidar cannot throw up the putni at his option.^’’ Nor, is 
the zemindar bound to accept any relinquishment the potindar.^® 

Nor, can one of the several grantors, of a putni get rid of the putni 
as to his share.'^ * A putnidar is entitled to abatement of rent* if the 
lands of the putni are takeotfor public purposes under the^ L. A. Act 
I of 1894,'® or iE resumed as CJiakran,'® or on the ground that the 
assets of the putni fajl short of the amount stated in the lease.*® 

A putnidar is not a proprietor within the meaning of Ss. 3^ and 


S. Promotho Katli v. Kali Prasanna 
28 Cal 744. 

9. Ila^^es V. Rudranund 3S Cal. 381 ; 
3 a L. J. 373, 

10. Modliu Sudan v. Rooke 24 I, A. 
164 ; 25 Cal 1 ; 1 0. W. K. 433 ; Bun- 
wari V. Mabima 4 B. L, R. App. 86 ; 

13 W, R. 267 ; Motee v. Madhooauduii 
1 W, R. 4 ; Tahboouttiesa v. Sham 
K whore 15 W. R. 228 ; ProsuuuQ tv, 
tSaroda 22 Cal 939. 

11. Bonomali y. Jagat Chandra 32* 
1. A. 80 ; 32 Cal. 669 ; 9 C. W. N. 673 ; 

I C, L. J. 319. • 

12. Shumboonath v. Bunwaree Lall 

II W. R. 102. 

13. Anath Nath v, Kealiab Chandra 

14 a W. N. 60b * 


14. Raj Kumar v, * Probal Chandbr 
9 C. W. K. 656 ; cf, .Tarao Kumari v, 
Hanifu<lddin 14 C. W. N. 389, 

\Ck ^eera Call v. Nil Moui 20 IV. R. 
383. ' * 

16. .ludoonaMi v. Schoenfr, Kilburu 

&*Co, 9 Cal 671; 12 C. L. R. 343; 
Gobinda Nath v. Surja Kanta 26 Cal. 
460. ;• 

17. Raj Chunder v. Urinoda 17 IV. R, 
221 ; Sham Chand v. Juggut Chunder 
22 W.*R. 50 aff. ou p. 541 ; MpJiadeb , 

V. Cowell, 15 W. B. 445. ; • . • ! . 

18. Bhobani Nath v. L. A. Dy. ^oll, ■ 
of Bogra 7 C. W. N. 130. * 

19. Iforo Kishen y. ^Joy KUeu I 

W. R. 299 <F. B.) 

20. Nilmoney v. Sharoda 18 W.K. 434. 
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Chowkidiiri 

Chakran 

lauds. 
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78 of the Latul Rogistratioir Act VII (B. C.) of 1876.*^ A con- 
tract by a zemindar to* pay the poolbuiidi cesses payable by the 
putnidar under the B. E, Act II (B. C.) of ,1882 is hot contrary to: 
tile |K)licy of the law, nor void for any other reason.^ 

The mere fact (ff the parties owming interests^ which are not 
co-ordinate in degree is no bar t^i partition. Hence, a partition 
, can be effected between a zemii/lar and a putnidar:** Before the 
passing of T, P. Act IV of 1882 the doctrine of merger did not apply 
to lands in the muffassil. Accordingly, a zemindar could “ purchase ; 
and keep on foot putni talook without the necessity of atlopting the 
- practice which followed in England of purchasing , tenures in the 
name of a trustee to prevent the merger of them.”** But a putni 
•created since the passing of P. Act IV of 1882 is determined on a 
purchase of the same by the zemindar even at a sale for arrears of 
rent or in execution of a decree for money.** 

Under S, 41 Reg. Vfll of 1793, the Chowkidari Chakran lands 
must be taken to have formed part of^ the estate settled with the 
zemindars ; they were annexed to the malgwzari.lands and declared 
responsible for the, public revenue assessed on the zeinindari in which 
they were included in common vyith all the malgaza;*! lands therein.*® 
Upon resumption of Uhowkidari Chakran, land and transfer of the 
same to the zemindar, the putnidar is entitled, if the land is covered 
by the putni leiise, to bring a suit for recovery of possession and not 
for specific performance of the contract. ^|'he period of limitation 
of such a suit is governed by Art. 142 or 144 of Sch.,I of the Limita- 
tion Act IX of 1908.*^ The putnidar is bound to pay the zemindar 


21. Sukurullali v. Baum Suiidan 

24 Cal. 404. ' , 

22. Siba Pi*o»ad v. Ibikhalmani 4.1 
Cal. 130 ; 18 C. W. N.« 86 ; 18 C. L. J. 
337. 

23. Kemadri Nath v. Ramani Kanta 
24 Cal. fj7f; ; 1 0. W. N. 466; Ra«llm 
l^nta V. Bipro Das J C. L. J. 40 ; 
Uuift <luu(ian v. Benode Lai 34 Cal. 
1026 ; Bhagwat Raiiai v. Bepin Behari 
37 I.A. 198 ; 37 Cal. 918 ; 12 C.L. J. 240. 

24. Per Sir„ Barnes Beacock c. j., in 
Woomeah Chuiyler v. Rajaarain R. 
15 ; see alao Savi v. Punchanun 25 
YV. R. 503 ; Jibauti v. Oocool 19 Cal. 
760 ; Proiuuno v. Jogut 3 C. jL. R. 
159. ^ 


25. Proiaobho IJath v. Kali Prasanna 
28 Cal. 744 ; see also Hirendra Nath 
V. Hari Mohan 18 C. W. N. 860. 

26. Kaui Newaz v. Ram Jtidu 34 Cal. 
109 ; 11 C. W. N. 201 ; .5 C. L. J. 33. 

27. Mukunda Deb v. Bidhu Sundar 
35 Cal, 336 ; 12 C. W. , N. 459; 7 C, L. 
J. 439 f Harak Chand v. Charu Chandi'a 
15 C.’ W. N. 5; 13 C. L, J. 102; cf. 
Kaujit Siugh v. Radha Cliaran 34 Cal. 
5^4 ; Kaahim Sheik v. Proeuuno Kumar 
33 Cal 696 ; 10 0. W. N. 598 ; Upendra 
Narain v. Protap* Chandra 31 Cal. 703 ; 
8 C. W. N. 320 ; Kasri Newaz v. Ram 
Jadu 34 Cal 109 ; 11 C. W, N. 201 ; 
5 G. L. J. 33 ; Raiijit Singh v. Kali Dadi 
37 Cii. £17 ; 14 C. \V. N. 527; 
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f^rtch rent for tlie reisumed Cliowkidari Chakras lands As corresponds LKpit/RB XIj 
to the proportion between the gross collections and the putni rent^ 
formerly payable by him.*® The zemindar is (M)titled to refuse 
"settlement, unless the putnidaT* agrees to the conditions as to payment 
of the assossnient^inatle by the tlbllcctor and a proportionate share in 
(he profits.*® * \ * 

A person who gets his name registered in the zemindar's shoristii to 

jis the real owner of the putni is prinia facie bound to pay ihe rent ” 
and cannot get off by alleging that ho is a benamdar only.®® But 
absence of sucK •registration does not bar the plaintiff s title or his 
suit for doclaratidn of his rights.®^ The primary object of registra- 
tion is to give information to the zemindar as to who is the tenant 
and until tlie formalities required by the Regulation are conformed 
with, the landlord is justified in looking to the registered tenant to 
be the person lialde to him for rent and is not bound to recognise 
any one except the one registered in his sherista.®* 

ilie zemindar cannot refuse to register and otherwise to give Transfer by 
elTect to an alienation of a putni including the case of a sale made in 
execution of a decree or judgment of Court, although he may demand * 
his fee and substantial security from ^he transferee, the, cpndition 
of furnishing security to the amount of half the jama or yearly 
rent, being understood t(? lx? one of the original Habilities of the 
tenure.®® If the purchaser faiKo give security and fee within one 
month from the date of l^ale, the zemindar is entitled to attach and 
liold possession of the tenure until the security and the fee have 


*28. Hari Narain v. ^ Mukuud Lai 4 
C. W. N. 814 ; Kazi Newag v* Ram Jadu 
31 Cal. 109 ; 11 C. W. N. 201 ; 5 C. L. 
J. 3d ; Harak Chand v. Cliaru Chandra 
15 a W. N. 5; 13 C. L. J. 102; 

Hajendra Nath v. Hira Lai 14 C, W. N. 
995 ; Gopendra pUaiidra v. Tarapra- 
sauna 37 Oal. 598 ; 14 C. AV. N. 10 tQ* 

29. Uajendi'a NatU v. Ilira Lai M* C. 
W. N. 995 ; Gopendra Chandra v. Tara- 
prasaima 37 Cal. 598 ; 14 C. W. N. 1049.* 

30. Umesh Chandra v. Khulna I^oan 
Oo. 34 CaL 92, 

31. Surendra Narain v. Gopi Sundari 
»2 Cal. 1031 ; 9 C. W. N. 824 ; ( hund’er 
l*tefsha<l V. JSliuvadra Kmnari 12 Cal, 

; Joy Krishna v. Sarfannessa to 


Cal, 345 ; Harak Chand v, Chnru 
Cliandra 15 C. W. N. 5 ; 13 C. L. J. 
102 ; Okhoy Cooraar v. Malitah Chunder 
22 ,W. R. 299 ; Gkinpat Singh v, Moti 
Chand 18 C. W, N. 103 ; l6 C. L. J. 
301 ; but see Mungul Doaa v. Dhunput 
Singh 25 Vr. R. 152. 

32. Sail>esh Chandra v. Mokunda DcU 
10 C. L. J. 453 ; Kam Chuwii v. 
Dropo Moyee 17 W, TL 122; Raghab 
Chandra v.. Brajanath 14 W. R. 489 ; 
9 B.L.R. 91 n ; Surenditioatb v. Tincowry 
ao Cal. ‘447 ; Matangiiii v ^reenath 7{C\ 
IV. N. 552 ; Luckhi Narain v. Khettio 
Pal 20 W. R. 380 ; 13 B. L, R. 140. 

33. s. 5 Rijg. vin of isiir. 
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LEtTjijRE XL been given. Such attachment shall be regarded as* trust for the 
benefit and at the risk of the purchaser and the^accoi^int produced by 
tlie zemindar shall be accepted as ptima facie cornci^t.** As the 
zemindar is entitled of his own authority to attach and hold posses- 
sion of the tenure, a suit by him in tj/] Civil Court for security is not 
inaintianable.**' But his right to s^ the fofiner tenant is not affected 
by this remedy ; he can proceed against the former tenant, although 
tAie purlihuser is in possession.*® But the zemindar cannot refuse 
to recognise the transferee when no security is demanded by him.®^ 
If the security furnished by tlie purchaser or ‘ transferee be not 
approved by the zemindar, an application may be made to the Civil 
Court of the District which, if satisfied with the sufficiency of the 
security, shall issue an injunction on the zeinindar to accept it and 
give effect to the transfer.*® 

When succession takes place, the person succeeding to a putni 
tenure has to pay the landlord’s fee under S. 15 B. T. Act VIII 
of 1885 which hy S. 195 (^) should bb road as supplementing the 
Futni Regulation VIII of 1819.*® But this payment of fee for 
having the name' registered is not required when the putni is sold 
for arrears, of rent under the ' Regulation, akhough the purchaser 
may be caljed on to give security.*® 

A putnida^' may transfer bis interest m \(^bole' or in pirt but the 
zemindar is not bound to recognize the transferee of a fractional 
portion. The transfer of a portion in no way 'affects the existence of 
the putni in its entirety or the rights of the zemindar,*^ except with 
his consent which may be proved by the receipt granted by him to 
the transferee, containing a recital that the transferee’s name is 
registered in the landlord's sherista as the tenant of a portion of the 
original putni at a rent which js a portion of the original rent.** But 

not bound to register the name of a 


Transfer of a 


although* the zemindar is 


34. kS. 7 Reg. VIII of 1810. 

^ 36. Joy Kiahen v, Jankeeuatl 17 
W,H,^471. ' 

3t). Luckbi Narain ?. Khetlro I’al 
13 B. L. R. 146; 20 W. R. * 380 ; 
iSureudrouath v. Tincowri 20 Cal. 247. 

37. Qobitida Stmder v, Sri Kriahiia 
10C. X.J. 5*. 
as. S. 6 lieg. VIU of 1819. 

39. Gyaaada Kantlio v« Bromomoyi 
17 Cal. 162 ; Dui-ga Fro«ad v. Brmdabun 
19 Cal. 50L 


40. S. 5 Reg. VIU of 1819, 

41., S, 6 Reg. Vm of 1819 ; Aosub 
V. JJi^seahuri 8 C. L. J. 554 ; Rakhal 
Chandra v. Umapado 18 C. W. N. 629 ; 
Suurendra Mohan v, Surnoinoyi 26 Cal 
103 ; 3 0. W. N. 38 ; J udoonath v. 
Jadub Churn 11 W. R. 294 ; Bhooputee 

V. Umbica 17 W, R. 169 ; Watson v, 
CoU. of Rajshahye 18 Moo. 160 ; 12 

W. R. 43 P. C. ; 3 B. L. U. 48 P. C. « 

Pyari Mohuu v. Gopal Palk 2“i 
Cab531; 2C. W. N. 375 (F.B.) 
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purchaser of a, fractional portion of a putni,^^ j;Iie transfer is not void/^ Lkoicure XL 
If the transferee of a portion of a pntni is made jointly liable with • 

the owner of tjie remaining portion he can obtain the excess paid by 
him by contribution.*® Af^plication for registration of name can . 
be made at ariy tune after \he purcjuise ; noi% is there any period 
of limitation applicable to a suit%r registration.*® ^ 

Putni Regulation VIII of 18?9 is a statute complete in itself.*^* 

None of the Rent Acts — Act X at 1859, Act VIlI(B.(l)oE 1809, 

Act VIII of 1885 — has touched the provisions of the Putni Regu- 
lation VIII of *1819, anirncnded as it was by Rbg. I of 1820, 

Reg. VII of 1832, Act VI 11 of 1835 Act XXV of 1850, Act VI 
of 1853 and Act VIII (B.C.) of lS(>5. S. 195 (^0 B. T. Act VIM 
of 1885 has expressly provided : — “Nothing in the Act shall affect* 
any enactment relating, to putni tenures in so far as it relates to 
those tenures,”*^ The zemindar has under the ordinary law a 
right to bring the putni taluk to sale for arrears of rent and the 
rights of tlie purchaser tb avoid incumbrances and ifo get other 
reliefs arc regulated by Jhe Rent law in force for the time being.*® 

But where a right of selling or bringing to i^le for *an arroar . 
of rent has been specially reserve^ by stipulation in thg engage- 
ments interchanged on tRe creation of the tenure,’^ although the 
stipulation for safe m^y %ave been restricted in regard to time, 
as at the end of Ihe year, oi* where the right of causing such sale 
under any summary * process authorized by law has been ac^quired, 
the zemindar whoso *name is registered under the L. R. 

Act VII (B. 0.) of 1873, has the additional *right of bring- 
ing the tenure *to sale twice every year for arrears of rent 
on the 1st of Jyto and the 1st of Aughran respectively.®® For 
this purpose the zemindar may present a petition to the Collector 
on the 1st Bysakh and 1st K^rtick respectively 5very year 
containing a specification of any balances due to him on account of 

43. S.6 Reg. Vmofl819, • V 18 C. W. N. 747. 

44. Bhooputee v. Umbica 17' V. U. 48. Gyanoda KaiitUo v. Broifioraoyee 

189. 17 Cal. 162 ; Krwto v. Kristo 16 Cal. 

45^ SciurendiH Mohau v. Surnomoyi 642 ; Maliomed Abbaa v. Brojo Sundari 

26 Oal. 103 ; 3 C. W, y, 38. 18 Cal. 860 {V. B.) ; purga PiOBad v. 

46. Govind Chuuder v. Rungun- Brindabau 19, Cal, 504. ^ 

money 6 Cal. 60; 6 C. L. 11. 345 ; in 49. Briudabuu v. Brindabun 1 I. A. 

, Uhan Chunder 6 Cal. 707 ; 8 C. h. U. 178 ; 21 W. R. 324 ; 18 B. L. H. 408. 

52. g.. 5(V S. 8(1) Reg. Vin of 1819; 8. 2 

47. A. H. ForbcH v. Maliaraj Bdiadur Rfg. I of 1820. 

■■ 'V 
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Lkctitbe,X[. 
♦ * 


Strict com- 
pliance with 
for ai»r^ ties 
necessary. 


the expired year in the former case and o£ the current year np to 
the end of the month of Assin in the latter case.®^ In a district 
where the Fasli or Amli year prevails the selling at the beginnincr 
and middle of the year is permissible.®* Froceedings for the real- 
zation of arrears- of ^piitni rent to briny the estate' to^ sale.- are more 
analogous to the remedy by disti/ss tluiji to a sale ; they are not 
^ taken against persons at all but agti^nist the tenure itself,®* 

The povvSr of sale given to a zfemindar under the Regulation in 
case of default of rent of a putni is subject to important conditions 
the fulfilment of which is of the utmost consoquenc(?,^not only to the 
person having right to the taluk but also to alb thost) who have 
rights under him. Hence, all the formalities required by Reg Vllt 
of 1819 enacted for a certain and defined policy must be strictly 
complied with before a summary sale by auction of a putni can 
be proceeded witli.®^ Hut the omission though it renders the sale 
liable to be reversed does, not render it a nullity.®® 

The presentation of the petition to the Collector on the first of 
Bysakh or Kartick containing a speciricati(*m of* the balance of rent, 
due is iiotU substawtial portion of the process to he observed by the 
/xunindar previous to sale, as no injury could resqlt to the piitnidar 
or any one holding under him by the non-presentation of the 
petition which ijj only the method prescribed by the Regulation for 
})iitting the ex'ecutive machinery in farce. It may be presented on 
tho second day of either of the months wlion the first happens to bo 
a Sunday.®® The application shall be stuck qp in some conspicuous 
part of the cutchery with a notice that if the whole amount claimed 
in the former case and throe fourths of the amount, claimed in thfj 
latter be not paid on the firsts date of the following Jyte and Aughim 
respectively, the tenure shall be sold by public auction.®^ The 
zemindar U quite right in setting out in his petition and notices 
the name of the putni and the name of the putniiiar as recorded 
in his books.68 But notic6 not containing any order as* to the lots 


51. S. 8 (2) m Keg. •VIII of 1819. 
,52. Pitamber v.Damoodur 24 W.K. 129, 

53. Kristo Mohun v, Aftabooddeeu*15 
\V. H. 560, 

54. Bhugwan* Cbuiider v. Sudder Ally 
4 Cfll. 41 ; 2 0. fi H. 357 Maharajah of 
Burdwaii v. Tarasimdari 10 LA. 19; 

9 Cal. 619; 13 C. L. R. 34. 

55. UauiHOua v. Naba Kumari 16 U 


AY. N^§05 ; 13 C. L. J. 404. 

56. Ahsanulla v. Hurn ChUrn 17 
Oak 474, aff. 19 I, A. 191 ; 20 Cal. 86 ; 
Niainat Ullah v. A. H. Forties 2 C. AV. 
N. 459. 

.57. S, 8 (2), (3) Keg. VIll of 1 819. 

.58. lUjiiarain v. Atlanta Lai 19 CaL 
703 ; Hagliab Chunder v. Brajauafch M * 
AV. R. |89; 9 B. L. H. 91n. 
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to be sold is not in proper form.®* The petition need not be im- Leujukk XI 
mediately “ stuck up in some conspicuous part of the eutchery.” * 

15ut it is enougll if it’be stuck up within a reasonable time before 
•the sale.*® 

• • 

The sticking up of certified <jopies instead of the original petition, Notice. 

or posting it in some book which was not accessible to the public 
without the permission of the sher^itadar,®^ or keeping it in a bundle 
which was at night locked up fo? safe custotly and in the daytime' 
kept in a conspicuous place at the entrance of the eutchery, any 
person being at liberty to inspect the whole bundle,^ is a material 
irregularity and tvitiates the sale. But sticking up pf the notices in 
the Collector’s Office Board outside the (;Ourt from 10 a.m. to 5 p.m. 
on weekdays and not at all on Sundays is sufficient.®^ The notice is* 
to remain stuck up till taken down at the time of sale.®® A similar 
notice shall be stuck up at the sadar eutchery of the zemindar him- 
self. A copy of the notice shall also bo sent^ by him to be published: 
at the eutchery or at the principal town or village upoi\ the land uf 
the defaulter and sorved*by a single peon on the (iefuulter bi^ his 
manager and in the event of inability to procure^gi receipt* the sig- 
natures shall be taken of three “subskintial persons’’ residing in the 
neighbourhood in jiroof of th^e notice liaving been published on the 
spot. If the peoplp of, the village refuse to sign their'names, the 
peon shall go to thi? Munsitfs, Court or to the noafM thana aud 
liaving sworn that tlp<? notice has been duly publislied, get a 
certificate to that 'effect fnjm the officer. If the notice has been [mb- 
lished at any time previous to the fifteenth of the ufouth of Bysakh 
or Kartick it shall, warrant the sale on the first of Jyte or Augliun or 
if it he a Sunday then the next suhsequeni day, not being a holiday.®® 

The zemindar who initiates proceeding is exclusively responsible Onus upon 
!• 1 » 1 p ••! 1 I • 1 • PI llie zemindar 

tor the observance oi the torins prescribed tor the pubiicatiou ol the to prove com- 

notice. In every suit brought to content tjie legality of the sale, the 

59. Bijoy Chand v. Atulya qhican 63. Uajuairtiu v. AnauJ,a Bal 19 

32 Cal 953 ; 3 C. L. J. 46. ^ , Cal, 703. 

60. Niamat Uilah v. A. H. Forbes 2 C. 64. Bachi Nandau v. Bejoy Clftiiui 11 

W,N, 459 ; AhsauuHa v tiurri Churn 17 C. Vi. N. 729, 

Cal, 474, atf. 19 I, A. 191 ; 20 Cal. 86. 65. S. 10 Keg. VIII of 1819 ; see . 

61. Bijoy Chand v. • Atulya Cliarau Bijoy Chand v. Atulya Otiaran 32 Cal. 

32 Cal. 953 ; 3 C. L. J. 46, 053 ; 3\l L. J/46. • 

62. Baikantha Nath v, Mahatab 66, 8. 8 (2) Reg. VIII of 1819 ; Surno- - 

Ciisuid 17 W, K. 447 ; 9 B, L, U, 87. moyi v. QrUh Chunder 18 Cal 363 ; 

$ IF,B,J 
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Lkctukk^I. onus is on the zemindar to prove the due observance o£ all the fortna- 
' “ lities as to the piiblicatibn of notice, even if no proof is given in sup- 

port of the plea of its nonservice.^7 But when the dispute is only ns 
to whether the statutory mode of proof of such publication was re- 
sorted to, the zemindar is not to mak^ out thabtlm mode in which 
such publication is required to’ be proved was observed.®® 

There, is no analogy betweet^^ the case of a sale of a putni and 
that for arrears of revenue ; in tlks former case the burden of prov- 
ing due publication is entirely on the zemindar but in the latter the 
burden of proving irregularity is on the party wh9 impeaches the 
sale.®® The objfct of a notice of sale for arrears oL rent is not 
merely to give information to tke parties wishing to buy but to tlie 
.defaulter that unless the arrear be paid by a certain day the property 
will be sold and also to the undertenants, mortgagees and other 
incumbrancers on the taluk to enable them to preserve their own 
rights.’® The object would be frustrated, if it were sufficient to 
publish the^, notice at a distant cutchery, or serve it personally on 
the defaulter. Accordingly, if there is a *cutohery on the land of the 
defaulting- putnidqr, the land which is to be sold for arrears of 
rent, the copy or extract of such, part of the notice .,of sale as may 
apply to* the tenure in question must be published in the cutchory, 
and if there is no such cutchery on the land ^eld ^^by the defaulter,, 
the copy or extract must be publisl\ed at the - principal town or 
village in the land.’^ But the object is attained if the notice having 
been placed for a time on the cutchery of the defaulter and then 
served on him personally/* The house where the gomasta resides, 
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or where all ^the business ol‘ ilie defaulting jnitni is carried on, may btirmjRK XI; 
fairly he regarded as the ciitchery for the time being.^^ Where 
for a niid-yei|r sale, notice was issued intimating that the payment 
* of the whole arrear and not tjie three fourths of the balance would . 
h(‘ the only vvsiy to stay th^, sale, ^tho notmo was bad and 
defectivx‘7* • 

The due publication of notice"* should not be left a matter of » 
controversy but the evidence of sucir service should be secured imme- 
diately and exist in writing and be referred to by the proper officer 
as a part of the fpUndation of the sale^^® The publicatidn of the notice 
on the spot mfiy l)e f)roved by the signatures of three “ substantial 
persons ’■ residing in the neighbourhood, ie,^ respectable persons of 
good character who are treated witji consideration,’’® or by a certi-* 
licate from the nearest inunsiff or police-officer that the serving peon 
swore to the service of notice.’^ 

The plea of non-service of notice or any ii>foi*mality in the publica- 
tion may be taken at aiiy^stage of the suit, even for the*fir.st time in 
appeal.’'^ But the pl?Mi must be one of substance and not merely one 
of form. Thus, if one of the witnesses to the ng^aco (which was in 
fact served) turns Imt not to be “ subijantial,'’^® or if the receipt was 
not obtained, or if the no*tification was published ou the 15th of 
Bysakh,®^ or if notices in fhe Collector’s Office Board outside the 
were stuck* up from 10 a,m. to 5 p.m. only on week days and 
not at all on Sundays,®^' the plea is not good. ^ 

The sale caiinofc be stayed even if the zemindar gives his coii'- 
sent. The law is imperative on this point. Bat to save an und(ir- 
tenure from the ruin that must attend siicji a sale by reason of non- 
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paymohl; of t, he arrears Qf rent by the putnidar, any undertenant 
may stay the sale by paying the amount of the balanc(j that may be 
due on or before^ the lot has been called up for s ile^®* Payment 
into Court or payment to the zemindar* is im niterial ; staying of 
the sale is the essential matter.®* Where the zemhidar was aware 
of the deposit of rent though no notice was given to him the sale was 
dield to be bad.®^ A person making payment to stay the sale must 
have recognized rights in the putni.®^ Bub the undertenant’s name 
need not be registered in the zemindar's sherista to give him this 
right,®® The tender to stop a sale must be the whole amount due 
and without aiijr condition as to its being kept in deposit by the 
Cv)llector as a stake-holder to determine by a summary investigation 
to prove whether the rent is demandablo.®^ 

The amount paid by the ufadertonant shall be deducted from any 
claim of rent that may be due at the time Ert)m him to the holder 
of the tenure a<lvertise (4 for sale.®* But if the undertenint hjis 
alread}^ paid the whole rent due from liimselE so that the amount 
paid is an advance from private funds, such payment shall not be 
• set off against fu'ciire demands for rent but shall be considered as a 
loan inacje ^to the propiietor of the tenure preserved from sale by 
sucli means and the taluk so preserved shall bo the security to the 
j»erson making* the advance who shall be considered to have a lien 
thereupon in the same maimer, as if the loan had been made upon 
a mortgage of tlie tenure ; and be shall bo entitled on application 
made to the Collector to obtain immediate fliossession of the tenure 
of the defaulter in order to recover the amount so advanced fro a 
•any profits belonging thereto.®® A zemindar who ‘after selling his 
zeinindari sues and obtains a'deqree for arrears of rent accrued, due 
before the sale, is not entithji^i to the first cluirge which prevails 
agninstthe lien of a darputnidar <under 8. 13 (4) Reg. VIII of 1819.®® 
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The undertenant's possession is that of a usufructuary mortga^jee Le<^'»ttre XL 
remaining in possession till the amount advanced is paid off by the * ^ 

profits of the pulni and a purchaser at a sale in execution of a 
Mecree against the putnidar is not entitled to enforce his assignment 
by operation of V^ithout di^tcharging the inculnbriince created by 
law before such assignment But a person who enters into povsses- 
sion of a tenure as mortgagee by of^ration of law is bound in the first 
place to pay the rent due to the landlord out of the collections before, 
applying the same to the liquidation of his own debt and the defaulter 
is not liable for Uie rents of tenure during the period oF'the possession 
by the person so holding it as mortgagee.®* The undertenant who 
has come into possession of the tenure* and is entitled to the profits of 
it is bound to give notice of his title to the raiyats. In the absence* 
of such notice ho cannot recover fronj them rents already paid by 
them to the putnidar.®^ Where a durputnidar falsely alleged that 
no rent was due, he cannot claim to set off any portion of the amount; 
ill a suit for rent by the f^itnidar The underteuant'ji possession 
of the putni after his lich on it is extinguished by satisfaction of. 
the debt from the profits of the tenure is an ad^serse [loi^session.®^ 

The undertenant is^|lo^)ound to apply to the Collector for immediate 
possession of the tenure but is competent to sue for the recovery of 
the amount in the ctf’dinary • way without making any such applica-: 
lion.®® Any payntent made •by an iindortoiunit on account of 
subsequent rent is not* a charge under S. 13 (4) Reg. VIII of: 

nor under iS. 65 B. ,T. Act Vlfl of 1885 j nor, is it a claim: 
arising under S. 69 I. C. Act IX of 1872.®'^ * 

The talukdar anay^ contest the zemindar’s demand of any arrear. 
as specified in the notice advertised and apply for a summary investi- 
gation at any time within the period of notice ; thereupon the 
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zemindar shall be called upon to furnish his kubuliat and other 
proofs in order that an award may be made before the day appointed 
for sale. But if no award be made before the date of sale, or if a 
.suit brought by any party contesting th(3 right of the zemindar to 
make the sale be Still pending and the zemindar yisists on the de- 
mand, the sale shall be made on his responsibility, unless the amonni 
..claimed be deposited by the ttrlukdar contesting the demand.*^^ 
The summary enquiry must be nllide within the period of notice, 
1st Jyte or 1st Aughun as the case may be.®^ The (Jollector may 
take up the points connected not only with the ^amount of the 
claim but the saleable character or otherwise of* tlie’tenure. A 
putnidar who contests the arreUr may deposit the amount claimed 
‘after the lot has been called^ up for sale. But the zemindar can 
decline to accept the tender,^ of payment made by an unregistered 
transferee and if he insist on, the Collector has no option to stay the 
sale but is bound to proceed with 

The sale of a putni taluk shall bo made in open cutcluM'v 
by the Collector of Land Revenue in whose? jurisdiction, as defined 
by Act VI of 1852^ the lands lie,^®^ to the highest bidder but not to 
the actual defaulter, nor his undertenants. Jf (be fifteen per cent 
of the purchase-money be not paid immediately or within two hours, 
the lot shall be resold on the same day al^id ii the remainder of the 
purchase-money be not paid by noon of the eighth day, notice of 
the resale on the following day, i,e., the ninth day, shall bo given by 
beat of .drum and the lot shall be resold at the appoiftfed time at th (3 
risk of the first purchaser who shall forfeit the deposit of fifteen per 
cent already made and be further answerable for any amount by which 
the proceeds of the second sale may fall short of the antecedent 
one. If on the date of resale the zemindar accepts the arrears 
from the •defaulter and the putni is not put up for sale, that does 
not give any right to the purchaser to get a refund of the earnosf 
money. The deficiency' may be lovi<?d^ by the process for the 
execution of decrees of the Civil Court* Originally, putni sales 
used to be conducted by the Civil Courts ; but such conduct was 
transferred by S. 16 Reg. Vll of 1832 to the Revenue officer, 
but the words in S. 9 properly applicable, if .the sale were to be 
conducted by the Oivil Courts but somewhat meaningless when 

100. S. M Reg. VIII. on.819. 

101. S. Act VJII (R. C.) of 1805. 
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snch conduct was transferred, were probably left in tlie Uef^ulation 
per iucurium^'^^ Though a suit to recover tlie doficieucy is main- 
tainable in a Civil Cohrt tlime is no reason whv the same cannot bo 

a 

’recovered without a suitd^^ ^ • 

The public gfiicer making, the sale shall imt be answerable in 
any respect except fur its fairness and publicity and for the obser- 
va?icc of tlie rules proscribed Jor his guidance in lf^*guIation 
VIII of 1819. The notice of sale stuck up in the cutcheVy shall be 
taken down and the lots called up siiccessiv(dy in the order in which 
they are in it. The officer shall first examine the ai-count papers 
and the receipt f^r, or certilicate of, the notice directed to he puhlisli- 
ed in the mufassil produced for each lot by the /annindar and’ 
satisfy himself that there is really a balance due for which the* 
tenure can be legally sob! under S, 8 Reg. VIII of 1819 and that 
the notice has been regularly served. He shall then record the 
observance of these formalities in a separate ^ rubakaree to be held 
iif)()Vi each lot sold. The 'iemindar is exclusively responsible for the. 
correctness and the aMtheifticity of the papers produced, 

A putni cannot bo sold in piecemeal accorcyng to the separate 

shares of the zemiaidars entitled to roceivo rent from the putnidar 
* * . * * 
even if the w'holb putni he sold by se|)arate lots on the saihe*day.'^® 

When the balanpe of, th« purchase-money is paid on the 8th day 
the sale becomes •final and , conclusive ; the sale is ipso facto con- 
firmed without any foryial application by the purchaser.^^^ The pur- 
chaser shall receive from the officer conducting the sale a cerfifieato 
of such payment which need not be registered to mate it admissible 
in evidence.^®® T[)e purchaser shall then proceed with this certificate 
to procure a transfer to his name in jhe zennndar\s cutchery and 
upon furnishing security, if so requii^ed, to the e.xtent of half the 
annual rent, he shall reciove the usual amuldustuk or, orders for 
possession together with notice to* the raiyats and others to pay 
their rent henceforward to hjm. The /A3rnftidar shall also furnish 
necess to any pa|)ers connected with the tenure [purchased tliat may 
be forthcoming in his eutcheiy hut if ho in any manner doRiy the, 
transfer in his office or refuse tf) gjve ofders for possession upon the, 
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Lkot^br^XI. purchaser furnishing good and substantial security when so ro()nire(l, 
the purchaseMnay apply to the Civil ('ourt and be put in possession 
of the lands by the nazir in the same maner as (iossession is obtained 
under a decree of* Court. But if the delay be on account of the 
zemindar’s contesting the sufficiency of the security tendered, the 
purchaser may apply to the Civil Court 96 the district which, if 
^ satisfied of the sufficiency of th^ security, shall issue an injunction 
on the zeinihdar to accept it and give effect to the transfer without 
delay.^^® 

If the zemindar withholds his amuldiistak or oyders for posses- 
sion and disablesi. the purchaser from collecting rents,* it is^ inequitahlo 
to allow him to recover from * the purchaser the rent which the 
‘withholding of the amuldustak has prevented his collecting.'^® If 
the defaulter or the holder.^ of tenures on assignments derived from 
him and intermediate between him and the actual cultivators offer 
opposition or interfere , with the collections of the purchaser from 
the lands composing his purchase, the purchaser may apply to fhe 
(>ivil Court. A proclamation shall thc^n* issuo declaring that the 
new incuitibent having, by purchase at a sale for arrears of rent due 
to the zemindar, acquired the entire rights and p^uvileges attaching 
to the tenure of the late talukdar in« the state in which it was 
originally deriyed by him from the ziniin<iai\ he alone vill ho 
recognized as 'entitled to make the f^emindari 'collections in the 
inofussil and no payments made to any otlieiv individual will on any 
account be credited to the raiyats or others in any suit for rent or 
on any other oteision whatever when the same may be pleaded. IE 
after the issue of such proclamation the late incumbent or his un- 
dertenants still continue to. oppose the entry of the purchaser, or if 
there be a reason to apprehend a broach of the peace, the aid of police 
officers and of all other public officers shall be given to the purchaser 
on his presenting a written application for the same."^ 

A putni sale is invalid if there vva.% no arrear of rent at the date 
of sale,"* or where the zemindar knows ihat the rent due has heeu 
paid into Court."* But tho deposit with the Collector has not the 
effect of payment to the zcmindar.'J* "Nor, can a sale stand if the 

109. S. 15 (>) Beg. Vlll of 1819, Chuiuler 7 W. B. 218 ; Mobaruck AU 

110. BuUiooiflookhi i, Nilmoney v. Ameer AU 21 W. R, 252, 
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provisions of ihfa Reg, VIII of 1819 are not styictly complied LErrtiRK XI, 

Bat mere inadequacy of price is no ground for setting aside a sale ** 

regularly held.B® 

It is competent to any party desirous of contesting the right of * 
the zemindar to make the sale, whether qn the ground of there having 
l)oen no balance due or on »any other ground, to sue the ;5emindar, 
making the purchaser a party fl^r the reversal of the sale and on * 
establishing a sufficient plea to olbtain a decree with c(\»ts and 
damagos.^^^ Thus, an unregistered proprietor of a putni is entitled 
to sue to set asfde a sale.^^® The suit may be brought in any 
one of several Courts in whose jurisdiction the property or a part 
thereof is situate, although the sale 'was held in the (^)llectorate of 
another district.^^^ One of the defaulting cosharers may sue to set* 
aside the sale making the other cosharors»partios but the suit must 
1)0 for setting aside the sale of the whole putni, for the Court cannot 
declare the sale to be good or bad in part bub must decide whether 
it is to stand or fall for the Vhole tenure.'^® * 

The limitation of suits lo set aside a putni sale begins to run from 
the date of the confirmation of the sale, i.e», the driJe of the payment , 
of the full amount ’<if the purchase-mohey, the period being ^one year 
under Art. 12 {d) Sch, I of the Limitation Act IX of 1908d^^ 

When a putni saie is K^etTisiJo the Court shall indemnify the |)ur- Effect of set- 
chaser against all loss at the charge of the zemindar or the person at 
whoso suit the sale may’havo been mude.^^* He is tliercforo eijtitUd 
to a refund of the purchase-money with interest.*"^ He may also [,\u8rbe^ 
c)l)tain damages and costs from the zemindard^* ' He may also ^lemiutied. 
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o()m[)el tlio zemindar lo^ind<Munify hiin on aceoiinl: of ^11 payment.s of 
rent which lie may have made, or he can set up his loss in answer to 
a liability whi(!h he has incurred.^^® Payment of rfjnt made hy a 
-purchaser before the sale is .set aside is not a voluntary payinent 
under S. 61) of I.O.'lVct IX qf 1872.i2C ^ . 

Upon^the sale being set a.side and posse^.sion restored, the putni- 
dar takes back the estate* subject tf) the obligation to pay the arrears 
of rent wliich became due.^^^ TTfie zemindar is entitled to bring a 
suit for the arrears umler the ordinary Rent law, as if no a|)plicatioii 
were made under the Regulation. Jjimitation dov.^ not run so long 
as the .sale is not «et aside and the i)os.session restored to tlie putnidar. 
If the zemindar himself purchases the tenure and collects rents from 
*tho tenants, the putnidar is ^entitled to deduct the amount realize<] 
hy the zemiiidur from his olaim of rent.'®^ The putnidar is also 
entitled to sue the pur(dia.ser for mesne |)rolit.s.^29 Limitation runs 
under Art. 109 Sch. I o£ the Limitation Act IX of 1908 from the 
time when*' the profits were actually received ami not from the time 
when the putnidar recovered posse.ssion.^^® 0n a sale being set 
aside the Ifornicr l^ilders of undortenure get back their pos.session.^^‘ 
If they ^ have paid a bonus toHake a fresh leqse from the purchaser, 
they are entitled to have it refunded.^®* * 

A defaultev cannot purchase a putni sWd‘through his owm defaidt, 
either in his own name or in that of trny other p^erson and acquire a 
right , to annul a darputni created hy himself or his [)redecessor.^^’^ 
Not only the recorded .shareholders but all actual deTuulters, such ns 
joint putnidars^ are prohibited from being purchasers.^^*^ If the 


125. Nagendra Natli v. Chand/’a8ekhar 
5 C. L. J. 59 ; Tara Chand v. ^afar 
Ali 1 C. L. R. 236 ; Baikantha v. ^falftitab 
9 H. L. R. 8/ ; 17 W. R. 447. 

126. Riidlia Madhub v. Sasti Rafu 
26 Cal. 826. 

1 27. Suaio Moyee v. Hhooshee Mokbee 
12 Moo. 244; 2 B. L. R. (P. 0.) 10; 11 
W. R. (P. C.) 5. 

123. Dliuiiput V. .Saraswati 19 •Cal. 
267 ; Mahomed Jeaullya v. Hukhefin- 
uessa 14 C. W.'N. 446. 

129. Amrita* Sekhar v*. Bejoy 'Cliaud 
4C. L, J. 647. 

130. Peary Mohan v. Klielaram 35 
Cal. 996; 13 C. W. N. 15 ; 8 C.‘ L. .J. 
181 ; Dliuiiput V, Saras wati 19 Cal, 267 ; 


Surno Moyce v. ''Shoo.sheo Mokliec; 1*2 
Moo. 244 ; 2 B, L. li. (P. C.) 10 ; 11 W. R. 
(P. C.) 5. 

131. Srinarain v. Smith 1 Ci*l. 807 ; 

4 C. J.. R. 148. 

132 Tarachand v. Ram Gobiml 4 
Cal' 7<S ; 4 C. L. 11. 2(5: 

l.‘Vi. S. 9 Reg. VIII of 1819; see 
Mahomed v. Kishen Mohuu W. R. Sp. 92 ; 
Sfcf iuath V. Haronath 9 B. L. R. 220 ; 

W. R. 240 J Gouree Kornul v. Raj Kishen 

5 W.R. 106 ; Gowree Kornul v. lUj Krlsto 
11 W. R. 369 ; Ram Ball v. Debender vS 
Cal. 8 ; 9 C. L. R. 337 ; Kamalaiiana 
V. Jarao Kurnari 17 C. L. J. 96 ; Madhii)> 
V. Koomaree 5 W. R, 201. 

1‘3|. Gouree Komul v. Raj Kishen 
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jiuhiidar takes , possession o£ the Jurpntni in the name of the ostensible 
purchaser he is not entitled to claim rent from the chirpntnidar in 
respect of the, period of evictlon.^®^ A contract entered into by a 
pntnidar with a stranger stipulating that the latter would purchase 
the putni and roton^fey it to the putnid«y receivirtg some profit is in- 
valid under S. 23T.(\ Act IX of 1872, as being in contravention of S. 9 
Reg. VIII of 1819.^^® A benami purcliasQ by one of the defaulters 
is not absolutely void ; it is valid a{? against the zemindai* but creates 
no title as against the other cosharers; the property will remain in 
the purchaser uyHl the sale is avoided; the parties are i^xactly in the 
same positidn as*before the sale, the defaulter purchaser being treated 
as having made the purchase on accbunt of, and as a trustee for, his 
cosharersd^^ ^ • 

A putni sale gives the purchaser wh-^t may be called a ‘‘ parlia- 
mentary title ” ; he acquires the right to take possession immedi- 
atelyd^^ Tlie sale prima fade destroys all incumbrances the pur- 
chaser is entitled to have [XJssession of the tenure in the* same state 
as it stood at its creation by the zemindar free from all incumbrances 
created on it activ(dy or passively, unless the righjt of making such 
incumbrances shi?U Ijave been expi«essly vested by a stipulation in 
the written engagement ur/der which the tenure may’ have been 
lield ; and no transfer* oi* assgmnent or underleases cVeative of a 
middle interest bettvecn the rnsidcmt cultivators and tlfe late proprie- 
tor made without th« zemindar’s express authority shall bar him 
to hold the tenure answerable in the state in which he created it for 
the rent,^*o If the putni is sold in different shares Mnd not in its 
entirety, the purcliasor^ although he purchases all the shares on ono 
and the same day, cannot be regarded as a purchaser of the entire 
putni ; nor, can he get it free from alb incumbrances.^*' 


5 W. R. 106. 

135. Kamalanand ^ Jarao Kuinaii 
17 C. L. J. 96. » 

136. Mohan Lai v. Udai Nafain 14 

C. W. N. 1031. • * 

137. Jotendro v. Dcbeiidro 2 C. L. R. 
419;Koylash v. Kalee Prosumio *16 
W. R. 80 ; Kishore v. Rally 20 \V. R. 
333 ; Matangini v. Prasannamoyi 3 
C. L. J. 93; Harak Ohand v. Charu 
Chandra 15 C. \V. N. 5 ; 13 C. L. J. 102. 

138. Kriflhna Promoda v. Dwarka 
Nath' 17 C. W. N. 1092 ; 19 C. L.f 360. 


^ 139. Briudabun v. Brindabuii 1 I. A. 
178 ; 13 B. L. R. 408; 21 \V. R. 324; 
Watson Coll, of Rajshahye 13 Moo. 
160; 3 B. L. U. (P. C.) 4^i; 12 W.Jl. 
(P. C.) 43 ; KriHlina Prornoda v. Pwarka- 
nath 17 G. W. N. 1092 ; 19 C. L. J. 360. 

1*40. a 11 Reg. VIII of 1819; 
see Oopendro v. Mokaddam 21 Cal, 
702 ; .Krista Bas v. Jotindra Nath 16 
C. W. N. 561. * 

141. Nuffer Chandra v. Ilajendra Ijal 
25 CaJ. 167 ; see contra Monoinotho Nath 
V. Glascott 20 W. R. 275, 
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Leoturk Kl, The purchaser is not privy in estate to the Llefaulting proprietor 
Incumbrauce« HOC derive his title from him.^** Anything which restricts 

or limits the rights of the patuidar and interferes with his enjoyment 
of the putni e.p.^ a customary right to appropriate tree, is an incum- 
brance.'*^ So is an adverse possession.'** Incunibrances and under- 
tenures are not ipsofado avoided by the sale, until the purchaser 
by some overt act, such as, the '^institution of a suit or otherwise, 
indicates , his intention to exercise his right of avoidance.'*® 
f Incuinhrances existing previous to tlie date of the creation of the 

)>ntni are neither void nor voidable. Wlum the purchaser proves that 
the lands in dispute are included within the ambit oE‘ the putni, 
the onus is on the defendant to prove that the lands were not 
held by liim or his pred| 9 cessor under the lease.'*® The 
validity of a putni sale cannot be impeached collaterally by way of 
defence in a suit by the purchaser for ejectment.'*^ The recei[)t 
of rent for 15 years by the purchaser is a waiver on his part lo 
evict the tenant.'*® 

The period of limitation for avoiding irtbuinbrances and undcn*- 
tenures is M2 yearfi. under Art; 121 Sch. I of the Limitation Act IX 
of 1908 from the date of the coirfirmation of sajie which takes effect 
on the payment of entire amount of the purchase-money on the 
eighth day after sale.'*® » t 

Kin purchaser shall not be entitled to (^ject a khudkast 

raiyat. raiyat or resident and hereditary cultivator/ nor to annul any 


142. Satiah Chandra v. Munjamati 

17 C. W. N. 340 ; Taraprasad V. Ram 
Nriaing 6 B. L. R. App. 5 ; 14 W. R. 
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Cal. 82. ’ . 

143. Prodyote Kumar V. Gopi Krishna 
37 Cal. 322 ; i4 C. W. N. 487 ; 11 C. L. 
J. 209. 

144. Satish Chandra v. Munjamati 

17 W. N. !140 ; Prodyote Kumar v, 

Gopi Kri dma 37 Cal. 322 ; 14 C. W. N. 

487 ; 11 C. L. J. 209 ; Nuffer Chandra v. 
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Kajcndra Tial 25 Cal. 167 ; Gobinda Nath 
V. Surja lvanta^26 Cal. 460 ; Karmi 
Khan v. Brojo Nal^h 22 Oal. 244 ; Rarek 
C hand v. Bijoy Chand 9 C. W. N. 795 ; 
2 C. L. J. 87 ; Khantomoni v. Bijoy 
Cnaud 19 Cal. 787 ; Woom^sh Chunder 
V. Hajuaraiii 10 W. R. 15. 


145. Tit'u Bibi v. Mohcsh Cimnder 
9 Cal. 683 (F. B ) ; 12 C. L. R. 304 ; 
Batish Chandra v, Mynjamati 17 C.W.N. 
340. 

146. Bashi Bliusan v. Mahomed 
Matiiin 4 C, L, J. 548. 

147. Ramsona v. Naha Kumari 16 
C. W. N. 805 ; 13 C. h. J. 404. 

148. Woomanath v. Roghoo Nath 5 
W. ll.'(kctX) 63. 

149. ' Titu B bi v. Mohcsh Chunder 9 
Ca». 683 (F. B.); 12 C. L. R, 304 ; 
Nufter Chandra v. Rajendia I^al 25 (lal. 
167 ; Harek Chand v. Bijoy Chand 9 
C. W. N. 795 ; 2 0. L. J. 87 ; Satish 
Cliandra y. Munjamati 17 0. W. N. 340 ; 
see contra i,€.y from the day of sale 
Brojo Futick 17 W. R. 407. 
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huiiafule engagements with such tenant, unless it is proved in a 
regular suit that a higher rent would have been demandable at the 
time such engagements were contracted/^ The fact that a raiyat 
resides in a mouzah other thjin that in wdiich the hind is situate does, 
not preclude hif|i fiDm being treated as a resideift cultivator.^®^ Nor, 
the fact that the resident^ and hereditary cultivator acqiured under 
arrangement with the durpntni(Vir inirasi. right gives the purchaser, 
a right to eject him/®^ The croatibn or growtli of a right to appro- 
priate trees, whether contractual or customary, is a bonafiiie engage- 
ment which the purchaser cannot annnl/**^ If the V.emindar him- 
self purchases die is not in a better position/®** The [uirchaser 
cannot recover a higher rent than hi?? predecessor without bringing 
a regular suit, oven if he were the grantor of the putni/®® Th/^ 
liolder of a kaimi moiirashi jama on^ being dispossessed by the 
purchaser cannot maintain a suit for establishing his rights, even 
if the purchaser received rent from him and allowed him to occupy 
the lands for several yoars/®® An occupancy or iu#u-oceupancy 
holding, if not held4>y a’kluidkast raiyat, is an incumbrance and not 
protected from ejectment/®^ * * 

Tlie purcbaseivjs liable for the rent of the month in which the 
zemindar prese’nted the application under S. 8 of the Regu- 
lation and cannoti rec»v(v? it from the defaulter/®^ *^flie sale is 
subject to a cbarg(1 on the tenure for previous arrears and a decree 
for such arrears has* the effect of a rent decree under S. (>5 B. T, 
Act VIII of 18^5/®^ .But the arrears that have subse(juently 
accrued may be realized by the summary process ancl the purchaser 


150. S. 11 (3) RejJ. VUI.of 1810. 
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152. Sarbauauda V. Rana Oazi 18 C. 

L, Ji 334. • ^ • 
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•14 C. W. N. 487 ; 11 C. I* J. 209. 

156. Moluni Chuuder v. J otii moy 4 
C. U R. 422, 

157. Jogeshavar v. Aljed Mahomefl 3 

C, W, N. 13. • 

1,58. Dariiuba V. Nilmonee 15 \V. R. 
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cannot escape the liability by pleading that he has taken possession 

of the tenure ®after a part of the arrears has accrued. 

One per cent of the sale-proceeds shall be carried to the account 
of the Government to meet the expense^ of the establishment for 
carrying into effect the provisions of the Regulation, Next, the 
balance on account of which the sale inay^havo been made shall bo 
made good in full (with interest ^and all charges actually incurred 
by the zemindar in bringing the taluk to sale) to the zemindar ; but 
the antecedent balance, beyond that of the current year or of that 
immediately expired if the sale be at the commencement of the 
following year, shall not be included in the demand ; 3iicluantecodent 
biilance is a personal debt of the" piitnidar and must be recovered 
in the same way as other debts by a regular suit and not by the 
summary resale of the tenure ^onder the Regulation, notwhithstanJing 
a stipulation in the putni lease that on default of any instalment of 
rent, the zemindar shall be entitled to realize the same by sale of the 
putni,^®* » , 

The remainder of the sale-proceeds shrill be held in deposit by 
the OollocWr or Assistant Collector of the district to answer the 
claims of all persons who by assignment of the defaulter rn ly have 
a valuable interest on the tenure or on an/ part of it.^®* A seputni- 
dar, not bei'hg assignee of the defaulter*, h not. entitled to a share 
of the sale-proceeds.^®® It is competent to a person* having such valu- 
able interest to institute, within two months from the date of sale, a 
regular suit for the price ho may have paid fey.' the same or for a com- 
pensation for the loss sustained by him in consequonco of the sale, 
and the Court may award the claimant any amount that may be 
deemed just and equitable under all the circumstances. If there 
be more claimants and if tba Value assessed upon the whole claim 
exceed the amount in deposit, such amount should be divided propor- 
tionately and the remainder shall be a personal debt against the 
defaulter to be realised V>y the usual , process for thtf execution of 
electees.'®* The sale has not the effect of , destroying the character 


ICO. S. 17 (2) Keg. Vin of 1819. • 

161. S. 17 (3) Reg. VIH of 1819; 
see SoTirendra MV)han v. Surnomoyi 26 
(M. 103 ; 3 C. W.* N. 38 ; ^ Prangotir v. 
llemanta Kumm i 12 Cal. 597 ; Luteefun 
V. Meah Jan 6 W. R. 112; Khitinh 
Chandra v. Khulna Loan Co. 16 0. W. N. 


804*; Jogannath v. Mohiuddin 37 Cal. 
747. 

162. S. l7(4)Eeg. VIII of 1819. 

1 63. Moti Lai v. BmuBnuv 3 C, W. N. 
60. 

161. S. 17 (5) Reg. VIII of 1819. ' * 
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of a decree previously obtainec^s a rent decree ; such a decree has Lecturk XI. 

■* 

a priority over:ii mortgage-decree on the surplus sale-prqpeods.^®® • , 

The surplus V$ale-{)roGeeds, though under attachment by a Civil 
•Court in the hands of the Collector, continue to bo •the property of 
the putnidar, until ordered to be paid away by an order of such 
Court.^®® A claim against the surplus sdle-proceeds can bo enforced 
only by a regular suit within two jtionths from tho date of* sale. A 
mere attachment in execution of a decree gives no priority.^®^ But 
the rule of limitation does not apply where there is a special contract 
between the putnijlar and the durputnidar.^®® The amo»unt advanced 
by a mortgi?.gee is a charge on the sale-proceeds.^®^ But the 
undertenant or other possessor of an assigned interest upon 
the land of the tenure sold shall not be entitled to recover any* 
compensation, unless it is proved that fhe whole amount of the rent 
payable by him for the period for which the sale was effected has 
been paid before the date of sale.'^® If any portion of the rent 
reirmin - unpaid, the claim for compensation cannot be made.^^^ In 
case of an uncertaintj; as tto who is the person to whom rent is 
due, if payment is actually made foi: the period for which the rent 
of the superior lanilloid was unpaid, the requirements of tho law are 
substantially complied with.i^* * • * 

If no claim is ^ made ^ithin the period of two months by any 
undertenant or assignee, or if ’the amount claimed does not equal 
the entire deposit, thq whole or tho balance as the case may be shall 
be paid to the piUnidar. ^Similarly, upon executing a decree 'passed 
in favour of any undertenants or assignees, the amount adjudged 
to them shall be paid to theni.^^® A suit to recover the surplus sale- 
l)roceods wrongfully faken out by a person in execution of a decree 
against a third party who was tho fariper owner of the putni but 
who sold it to the plaintiff must be brought within 3 years from the 
date when the money is received unciTer Art. 62, or 120, Seb, I of the 
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Limitation Act IX oE 1908.^^* Any person interested in a dopnsi(^ 
may withdrew the whole or any part thereof on siibstiluting Govorin 
nient securities.'’^® 

174. I^kshmi Friyq. v. Hama Kauta 
30 Cal. 440 ; 7 0. W. N. 520. 


175. S. 17*(8) Reg. Vlll of 1819. 



. LECTURE XII. 

. *Compulsory Sales by Distress^ 

§ 1 . DISTRESS FOR FWES AND PENALTIES. 

When an offender i& sentenced to pay a fine, the Ct)ni‘t^ passing Recovery 
I lie sentence may issue a warrani for the* levy of the amount l>y <41 hue. 
destress and sale of any moveable pro'^)erty belonging to the offender, 
although the sentence directs imprisonment in default of fine.^ The . 

fine may be levied at any time within 6 years after the [hissing of the 
sentence and If the offender be liable to imprisonment • for a longer 
jKM-iod than six years, then at any tiinb previous to the expiration of 
that period ; and the death of the offemjier does not discharge from ^ 
the liability any property which would, after his death be legally 
liul)le for his debts.* Imprisonment and distrcvss may bo simultaneous- 
ly ordered.* But the liability to pay fine does not cease when imprison- 
ment is undergone in default.* Any money (other than a* fine) pay- 
able by virtue of any brdof passed under (h*. P. 0. Act V of 1898 is 
recoverable as if it were a fine.® Fine’ can also recovered by , 

sale of immoveable pjropprty of a deceajjed offender.® 

W^hore a bonS, taken fiJr the appearance of a p(u*son before a Kejovery 
Court or for any othe<’ re»soif, has been forfeited and, if sufficient 
cause is not shewn wliy the penalty should not be paid, tlie Court 
may recover the same*by issuing a warrant for »he attachmenj, aiid 
sale of the moveable property belonging to such person or his ost uo 
if he be dead.’’' The order of the Magistrate is open to appeal and 
revision,® 

• » 

A public servant having any duty to perform in connection with 
file sale of any property shall not purchase or^ bid for the pro- 
perty.'* • 

§ 2 . DISTRESS FOR CONTE^UPT OF COURT, 

Contempt primarily sigiyfie.'S disre.speet to what i.-i oi>titled to wiwt !. toh 
regard. In its origin, legal co«teinpt consists in an* ofConoe morp or j ^ 


1. S. 386 Cr. P. C. Act V of 1898. 

2. S. 70 I. P. C. 

» 

S. Queen v. Motion Sooduii 3 W. K. 
Or. 61 ; Queen y, Jungli Beltlar 8 B, L. II. 
App. 49 ; Pargay liai v. Anju Mian 22 
Cat 139, 

4- Queen v. Modoo Soodun 3 \V| R. 


Cr. 61. 

6. S. .'; i7 Or. P. 0. Act y of 1898. 
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V. Sita Nath 20 Cal. 478. 

7. S. f.l4 Cr. P. C. Act V of 1898. 

8. S. 61.’) Cr. P. C. Act V of 1898. 

9. S. 560 Cr. P. 0. Act V of 1898. 
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less” directed against {he Sovereign as the fountain-head of law and 
jusitice. Contempt of Court is so manifold in its aspect that it 
is difficult to lay down any exact definition of the^ offence. Any 
conduct tending to bring the authority and administration of tlir^ 
law into disrespect/ such as ,(1) insult or resistance to the persons 
of the judges or powers of the Court, or (2)rdisobedience to, or neglect 
of, the order of the (yourt, or (3) interferences with the possession o[' 
a receiver, manager of a business, liquidator, receiver, or trustee in 
bankruptcy, sheriff after he has seized under a writ of execution, ail 
of whom have been appointed by, and are therefo.»*e officers of, tlio 
Court is a contempt. (Jontempt of Court is punished ‘ not for the 
purpose of vindicating the dignity of the Court or of its officer but 
‘ to prevent undue interference with the administration of justice. 

Wilful disobedience to' a judgment orrorder requiring a person 
to do any act other than the payment of money or to abstain from 
doing any thing is a* contempt of Court. The fact that the oj;dor 
ought not to have been made is not a sufficient excuse for disobe- 
dience. The party aggrieved vshould apply to the Court for relief. 
The breach of an iSndertaking given to the Court by a person or 
corporation pending proceediiigs on the faith "of. which the Court 
sanctions a particular course* of action or inaction is a misconduct 
amounting to' contempt. Attachment antf corhrnittal are summary 
processes for punishing contempts and‘also modes of execution for 
enforcing judgments and orders. 

Thus, a decree for specific moveable property may be executed 
by attachment of the judgment-debtor’s property and if the judg- 
ment-debtor has not obeyed the decree,, the attached property inay, 
on the expiration of 6 months from attachment, be sold and out 
of tlie sale-proceeds shall be given to the decree-holder such amount 
as may have been fixed by the decree, to be paid as an alternative to 
delivery of moveable property and in other cases snc{i compensation 
ns the Court thinks fit.^® But the property cannot be attached, if it 
is nof in the possession of the judgment-debtor.'' 

Again, when a decree has been passed for the specific performance 
of a contract, or for restitution of conjugal rights, or for an injunc- 
tion and Al\e judgitient-de,btor having had an opportunity of obeying 
the decree has wilfully failed to obey it, or when a decree has been 

10. 0. 21, r. 31 C. P. C. AcC V of 11. PudmanuDtVv. Cliumli D«t 1 
1908, W. Ir. 170. 
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passed aguinsi a corporation for specific 4 )erformance or for an Lecture XIJ. 

injunction, tho ilecre^ may be executed by attachment of the property 

of the judgment-debtor or of the corporation and if. within one year 

the order has not been obeyed, the attached property Jiiay be sold 

and out of the sitle-proceeds tho Courts may award to the decree- 

bolder such coinponsatioli as it thinks fit^^ If tlio party had the 

opportunity and lias wilfully failed*^to obe)f the decree,^ the Court 

jiiiiy order execution without serving a notice upon tho party.^® The 

(Jismissal of an application to enforce the decree on the ground that 

(ho judgment-debtor did not wilfully disobey the decree is no bar to 

a fresh application when the judgment-debtor had* the opportunity 

but wilfully disobeyed.'^ The decree may be enforced within 3^ 

years from each successiv.e broach.^® • 

An injunction must.be implicitly observed to the very letter, (c) Injuuctiop. 
Thus, when in any suit either before or after judgment a temporary 
injunction has been granted restraining t*he defendant from com- 
mitting a broach of contracl.or other injury of any kind,* the Court 
may, in case of disoliedlence or of breach of any terms of the injunc- 
tion, order his property to be attached and if tKe disobedience or • 
broach continuo,s for* one year, th(3 property attached ina^ be sold 
and out of the proceeds the Court may*avvard such compei]sation as it 
tliinks fit.^® But where attaeJiment was applied for, on insufficient 
grounds, the Court may on the application of the defendant award 

<B 

against the plaintiff such amount not exceeding one thousand rupees, 
as it; deems a reasonabid compensation to the defendant for the 
expense or injury caused to him.^^ The defendant may at his option 
institute a regular suit against the plainWff for compensation ; but 
once an award is made, the defendant.cannot sue for compensation for 
tile same wrong, whether any com^^ensation is •awarded to him or 

The period ^of limitation for a suit for compensation for >vrongfiil 
‘ittachmont is one year, undt?i’*Art. 29 Sch. I of the Limitutidn Act IjS 
of 1908, from the date of atta*chment.^^ • 


12. 0. 21, r. 32 O P. 0. A«t V of 1 QOS. 

13. Duiga Das v. D{^oraj 33 Cal. 306 ; 
10 0. W. N. 297 ; 3*0, L, J. 112; 
Ajiiasi Kuar v. Suraj Prasad 1 All. 501. 

14. Kialioro Bull v. Dwarkaimtli 21 
I»A. 89 ; 21 0»1. 784. 

15. . Venkatachallam v, Veerapta 29 
^ad. 314 ; Bhag wandaa v, Sullulei ; 


28 Am. 300. 

16. S. 94, 0. 39, r. 2 C. P. C. Act V 
of 1908. 

17. *S. 95 (l) 0. P. C.*Act V of 1903. 

18. S. 95 {2) C. P. C. Act V of 1908 ; 
see Palani v. Udayar 32 Mad. 170. 

19. * Kam Naraiu v. Umrao Siugh 29 

All. 615. ' 
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{d) Noii-np- 
pearance 
Court. 


Sale of nt- 
tached pro* 
I>erty. 


• Failure fo.iittcnd C(>jrt under a process* if wilful, fe a contempt 
and is punishable by atbichment. When u person, b whom a sum- 
mons has been issued, either to give evidence or to produce a docu- 
ment, fails to con\ply with the suininons without lawful excuse or 
having attended departs beforb the suit has been ctisposod of, tlie 
(’ourt may make an order for the attachment of his property not 
exceeding the amount of "the co 3 t.<j of atta(^hlnent and of any fine not 
execeedihg five hundred rupees which may be imposed.”® 

An accused person against whom a proclamation has been issued 
requiring him to appear at a specified time and plaCe n\ast, until ho 
has surrendered, be regarded as in contempt. Non-attendance in 
♦obedience to a proclamation issued by a [)iil)Uc servant is punishable 
under S. 174 I.P.C. The Court issuing a proclamation may, at any 
time, order the attachment o*f any property, Mioveablc or immoveable 
belonging to the proclaimed person.®^ An attachment may bo 
simultaneous vvith proclamation.®* There seems to be some conflict 
of opinion whether or not the undivided iptorest of an absconding 
coparcener in the property of a joint Hiudu family or the undivided 
pi operty itself coufd he attached.®* 

The [Property under attachnfent shall be at" the disposal of Go- 
vernment.*^ After attachment no title^ can be conferred by an 
• ^ f ' . . 

attachment and sale sabsocpienily made in execution of a money 

decree by a (;ivil Court.*® 

When a claim is made to tlie property attached,, the Magistrate 
should stay the<sale to give tlie claimant time to establish his right,*® 
When the property of a wrong person is attached the Gv>vernmeiit 
or tlie private prosecutor tnay be lialile in damages.*^ 

The attached property shall <uot be sold until the expiration of 
six months from* the date ol*the attachment, unless it is subject to 
s[K*edy and natural decay, or the Court considers that the sale will 
he for the benefit of the owner, or that the immediate sale is other- 
Wtise expedient.*® 'Jf he purchaser is bouifd to enquire whether the 


20. S. 32, 0. 16, r.r. 10, 12, 13, 16, 17 
(I P. C. Art V of 1908. 

. 21. Ss. 87, 88 Cr. P. C, Act V cf 1898, 

22. Bhai liaS v. Emperor 29 Cal. 417 ; 
6 C. W. N. dSf/. 

23. Oolaiii AlKJil V. ToolseerAin 9 Cal. 
861 ; 12 0. L. K. 411 ; Abbott v. Abbott 
f» B. L. R. 382 ; Thawa Sing v. Kaiklas 
fcB. L. R. 386, 


24. S. 88 Cr. P. C. Act V of 1898. 

« 25. Oolam Abed v. Toolueeraiu 9 Cat 
861 ; 12 C. L. U. 4U. 

26. Queeii-EMpreas v. Kandappa 20 
Mid. 88 ; Queen-Empress v. Gasper 22 
Cal. 935. 

27. Sec. of State v. Jagat Mohini 28 
Oal MO ; 6 C. W. N. 175. 

28| S. 88 Cr. P, C. Act V of 1898. 
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Court has issiieJ a statement irrwriting to the effect that the pro- 
clamation was* duly published.*® Any irregularity in thg proclamation' 
vitiates the salt?*®® As there is no provision for restitution, the ( ’ivil 
Court has Jurisdiction to entertain a suit for setting aside the sale,®^ 

§ ,?» D^STRESS FOR REXT LV BEXGAL: 

Distraint is an offset »f P]nglish law which was originally intro- 
duced into this country by Reg. XX 11 6f 1793 which empowered, 
certain specified landlords to distrain and sell the crops and. proil nets 
of the earth of every description, the grain, cattle and all other 
personal propei’Jy (whether found in the house or bn the premises 
of the defaulter or of any other person) belonging* to the tenants. 
In S. 21 it was stated that these provisions would afford proprietors 
and farmers the means of realizing their rents with proni|>tnt?ss anfl 
facility ; and that the^ utmost punctuality would conserpiently be 
expected from them in the payment of their revenue to Govermnenl. 
This continued to be the law until 1859 when the power of distraint 
was limited to the product of the limd on account of wdiicli the rent 
is due.®* * 

The landloiars right to distrain is founded the principle tliat ^ 
the rent reserved*bv his demise issifcs out of the land and ho dis- 
trains by taking possessibn in the, nature of a pledge of the crops 
or other products of tlu^ cifrth which have been grown on the hold- 
ing.®® The term product of the earth is to be constru*ed as eipiivaleiifc 
to that which can be gathered and stoi*c<l, crops of the nature of 
cereal or grass or fruit orops and it does not apply to the trees froin 
which fruit crops are gathered. Trees, shrubs and’ plants growing 
in a nursery ground, cannot be distrained, for rent is a certain profit 
reserved or arising out of lands or tenement whercunto the lessor 
may have recourse to distrain.®^ Tlie night of distress is essential and 
no payment to wdiich’such right is not necessarily incidei>t is strictly 
rent. Rent must be a profit arising from the thing demised and not 
apart of the thing demjsed itself, or in other words, jt must be a 
‘’reservation and notan exception.’’®® • • 


'2.^. Mian ,laii v. Abdul 27 All. 572. 

HO. Abdullah v. Jitu 22 All. 216 ; 
Mim Jan v. Abdul Ji? All. 572 ; in rc 
fSul>barayar 19 Mad. H. 

31. Mian Jan v, Abdul 27 All. 572. 

> 32, Kent Law Cotnrnissioncr’fs Rnporfc 

Vol. 1)1. 6 

33. ,Sec Mukosenpe Ca, v. 


Homer (1901) 1 Cli. 671, i>er Farweli J., 
at p. 674 ; S. 121 B. T. Aet VUl of 18S."> • 
S, 112 U. 11. Act X of 1859 ; 76 0. IL 

Act-XXU of,1886. , 

34. Co. Lit. 47a, 1 42}U 

35. Co. Lit. 47a. For «lehiuti(m of 
reiU., %ee ante pp. 200-203, 
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TUizlit to 
diijtraiii. 
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Who can 
di»ti ain ? 
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The right of the landlord to distrain is given either by stainto 
or by contract, The right to distrain for an arrear of rent which 
is not due for more than a year is given by statute ; “but the power 
to distrain for the recovery of any sum in excess of the rent payable 
for the preceding agricultural year may be conferred by statute or 
by a written contract between the parties.^® A landlord is not en- 
titled to distrain for the rpnt of the current year nor for damages.^^ 

(1) A proprietor, a person being in possession of, or any 
interest in, an estate or revenue-free property as owner thereof, 
including a farmer and lessee holding an estate .or revenue-free 
property directly from or under the Collector, or (2) a manager, that 
is, a person who is appointed by the Collector, the Court of Wards 
o.r by any Civil or Criminal Court to manage the whole or an}’' part 
of any estate of revenue-free {U’operty or w*ho is in charge of it on 
behalf of a minor, idiot or lunatic, religious or charitable foundation 
may distrain provided that in Bengal his name and the extent of his 
interest in the land, in respect of wliich the arrear is duo, have helm 
registered according to the provisions of* the L« R. Act Vll (B. (h) 
of 1876.^® e But a landlord wbo has made default in payment of 
’ revenue cannot, in the event of sale for arrears of. revenue, recover 
by distress arrears of I’ent which 'may bo due to him* after the de- 
fault from his raiyats.®^ A fenant car^no^ deny the right of a 
registered proprietor to distrain and plc%d payment of rent to a third 
person whose r.ame is not registered.^® 

Distjtess itself operates as a demand. It is a remedy given by 
the law without any reservation or provision of the party, although 
it may be controlled by arrangement of the parties and the landlord 
may deprive himself of tlfe right by agreement or even by conduct. 
Thus, the landlord’s right to distrain is lost by his acc(?pting security 
for the arrear.^^ Thb right to distrain is indepe-ndeut of, or in addi- 
tion to, any other remedy to which he is entitled by law.** But if 


8«. S. 12l’ B. T. Act Vni of 1885 ; 
a 113 R.» R. Act X of 1859 ; S. 73 0. H. 
Act XXtl of 1886. 

37. Sheobaiat v. Nnwniugdeo 28 Cal. 
801. . 

38. 121 B. T. Act V4I1 of 1085 ; 

«. 3 L. R. Act VII (B. C.) of 1876; 
i?. 114 R, R. Act X of 18.W : S. 71 0. 11 
Act XXII of ixs«. . 


39. , S. 55 B. L. K S. Act XI of 1859. 

40. S. 60 B. T. Act VIJI of 1885; 
sec flanummi v. Gobind Koer 1 C. W. N. 
318, 

41. S. 1218. r Act VllI of 18.85; 
S. 112 R. R. Act X of 1859 ; S. 72 0. R. 
ActXXIIof 1886. 

•12. S. 121 B. T. Act Tin of 1885. 
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t1)e landlord recovers judgment l^r the rent, the remedy by distress 
is lost, since the rent is merged in the judgment.*® ♦ 

Joint tenants joiil together to distrain as they hold by one title, 

•I nt a distress by one on helailf of the othei-vS is goocf so long as none , 
of the others ex|.)reS(Bly dissent. But where any f>f the joint tenants 
sever, the right of the others to distrain for rent which has already 
accrued is gone,** ^ • 

Where a demise is to joint tenaiits or tenants in comftion, a dis- 
tress for the whole rent may pnma facie be made against any one 
of them. But wjiere the land is granted to tenants wi common by 
j;e|)urate demises but in undivided shares, no distress bpr rent owing 
by any one of them can be made except apparently as against him, 
that is, upon his own goods. No distress can be levied against a * 
vf'ceiver appointed by the Court without the leave of the Court.*® 
Nor, can a distress be levied against a company in liquidation without 
such leave. . 

An actual existing domisp, express or implied, is essentuil [»rovided 
there is a demise, th^) naiture or duration of the tenancy is im- 
material.*® Possession and acknowledgment of tcinmcy are ^uflBcient 

to imply a demise.*? The right exists 'also where after the expiration 
‘ , • » « • * . 
of a previous tenancy, a t'jnant by the consent of both parties 

continues in possession jiinier such circumstances a§ to warrant 

tlie inference that jthero is 5\*tacit renovation of tile contract of 

tenancy.*® But the landlord cannot distrain after treating the 

tenant as a trespasser.*^ ^ A tenancy at sufferance which is not 

created by demise does not authorize a distress, tliD only remedy 

being by action for use and occu[)ation.®® If a person is not to have 

tlie exclusive possession of the land but opJy a limited right of use 

and enjoyment, there is no right of dfetyaint,®' 

Kent for which a distress may be fnade must be rent# properly 

so called, reserved at the time the tenancy is created. Any attempt 
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Against whom 
distraint may 
he madei^ 


Requisites 
of a valid 
distress : — 
i. existing 
dtfimise, 


ii rent must 
be certain, 



Lkcinni! 


«t. refiervcd ' 
to tlie IcBsbr, 


iv, iu arrear. 


!Vl0 ‘ f^AlKS 

to altBr tho rent by a collateral agreement not amounting to a new 
demise only 'operates as a personal contract between the parties/'- 
Tlie rent reserved must be certain; that is, the amount mast either 
, be certainly mentioned or he such as hy reference to somethinir* 
else may he reduced to certainty. But the mere ^ict of rent heino’ 
Hiictuating does not make it uncertain^ nor bars the right to 
di^train. ^ t 

The Tent must be reserved to the lessor and not to a stranger ; 
rent is Something paid by way of retribution for the land and 
therefore ought to be paid to him from whom t!ip land passes. A 
landlord has no right to distrain for an arrear allegc/d to be diiR 
from a person who is riot in (iossossion and who did not raise the 
^Crop.*^ Nor, can the landlord distrain the produce of any pari of 
the holding which the tenant has sublet with bis written consent.®* 
The rent must be payable at a certain time ; it makes no (lifT(M’- 
ence that it is payable in advance.®® Kent .should ordinarily he 
regarded iwt as accruing from day today but as falling duo only 
at stated times according to the contract *bf tonancy or the general 
law in the absence) of such c6ntract.®® But distro.^s cannot be mado 
until after the rent is in aiyear i c., niiiil i/ is.ascertainod duo and 

uiipaid and it is not in arrear until lifter the sunset of the day 

on -which it is due either under the ^cmitraot or the statute and 
therefore tliere can be no distress untrl the day alfter the rent heconios 

due.®’ 'Rerit payable in advance may he distrained for on the day 

following that fixed for payment, . ' 

If rent ha been duly tendered before or at the time when it 
falls due arid the tender has been impro[>erly. refused, the rent cannot 
legitiiriateiy be said to be in arrear,®* When once the right to 
distrain lias ariseij, nothing 1)111 payment of the rent will in general 
extinguisii it. But arrears of rent due to thS defaulter of u revonin- 


payirij^'estate on the latest day of payment of reveime cannot, in tln3 
event t)f,a ^ale, bo recoverable by distraint jifter such (lato.®^ 


tSaritli Mftpleback (1786) 1 
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63. • Mohinee DoHse v. Rani Coomar 
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Til Bengal a*vorifie(l application may be made to the CiVil Court Lkcwjrk XU; 
to recover from ^the ruiyafc or under-raiyat of the land an arrear of 
rent by distraining, while in the possession of the cultivator, any 
crops or other products of tjie earth (a) standing^or ungathered, 
oil the holding »(A)* which have beei\ grown 6n the holding and 
have been reaped or gatlny'ed and are deposited on .the holding or 
oil a threshing floor or place for •treading^ out grain or the like, , 
whether in the fields or within a hdmestcad.^^ Every such;! p plica- 
tion shall hear a Court-fee stamp of 8 annas.®^ One application should 
not be made for distraint for the rent of more than one*hoIdiiio-.^^ 

> O 

AVhen any conflict arises between the rights of *ii sn|>erior and 
of an inferior landlord to distrain the same property, the right of 
the superior landlord shall prevail.®^. An order for distraint shall* 
prevail against an order issued by a Civil Court for the attachment 
or sale of the property which is the subject of the distraint hut 
the^surplus sale-proceeds shall not be paid to tiie owner of the property 
without the sanction of thti Court issuing the order oi attaehinent 
or sale.®^ * * 

The Court mav, pendino; the execution of arv*ordev for distrain- 

‘ ^ ^ ^ prohibited, 

iiig the produce pf*thc* rejection of the application, muke ^an order 

prohibiting its "removal and when an o^‘der is made at a considerable 

time before the produce fs iflcely to he cut or gathered^, it inay make a 

further order prohibiting thft removal of the produce pending the 

execution of the order for distraint.^^ ^ : 

A warrant of distress creates an implied w’arranty on the part By whom 
of the landlord that he has the right to distrain and an implied 
undertaking to intlemi>ify the bailiff againgit any act properly . done 
in exercise of the uuthority given to him.®® The officer appointed 
to distrain shall distrain the produce by taking cl^argo of it himself, 
or placing some other person in charge of it in his behalf and pub- 
lishing a notification of the distraint provided that produce which 
from its uatureidoes not admit of being stored shall -not be.distrained 
ut any time less^than 2 1 dayS before the time when it would be*fit 
for reaping or gathering.®^ ^ 

60. S. 121 B. T. Act^VIII of 188.5. 64. 8. 139 B. T. Act VIII of 1885. 

61. Art. 1 {h) para 2 Sch. II C. F. 65. . S. 123 Ji. T. ActJviH of 1885. 

Act VII of 1870. 66. Draper v. Thooips^on (1829) 4 

f 62. Sheoharat v. Kaurangdeo 28 Cal. C. & P. 84. 

364. 67.. S. 124 B. T. AH VUI of 1885 ; 

63. S. 138 B. T. 4H Vlll of l|85. S. 118 R. U. Act X. of ,1859. , 
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.’vf Sat.bs 


Lectitrs »XU. 

Seizure of 
croj:M!} etc» 


Demand of 
the arrear. 


Proclamaiion 
of Male. 


Di»traint 
\Kf,f,h"h''-vvn 
on payment 
i. by de- 
faulter, 


A seizure be either actual or constructive.®^ Anj^ acis 

indicative of *an intention that antecedent ste^s should be treated 
m a distress and assumed by the parties to amount to, a distress will 
be sufficient evycnce of a seizure. Goods distrained are from the 
seizure regarded as Ijeing takt^n by a process of law £fad not merely b\ 
an assertion of a private right of the dls/.rainer and the taking oi' 
them out of the custody ^of the distrainer before they are irnpounde i 
is regar(Jed*in the light of a resistance of lawful authority. 

The distraining officer shall serve personally, if practicable, on 
the defaulter and if he bo not the owner, on the owile.v of the property 
distrained as we'll, a written demand for the arrears (lue and the costs 
incurred in making the distraint with an account exhibiting tbo 
grounds on whi(3h the distraint is made. If the service cannot be 
personally made, the ofiiceiv shall affix copies of the demand uml 
account on a conspicuous part of the outside of the house in which 
he usually resides.®® < 

* ti 

A distraint shall not prevent any person from reaping, gathering 
or storing any produce or doing any other *act necessary for its 
due preseiVation ; Vnd on his failure to do so the distraining officer 
shall cause the same to bo done hr whatever else ‘may lie necessary 
for its due preservation. But in every case the distrained property 
.shall remain in charge of the di.stnumng^’ offiber or of some other 
person appointed by Iiim in his belialt7^ 

If the demand be not immediately satisfied, the distraining offiecr 
shall issue a proclamation to be .stuck up on Vt conspicuous place in the 
village in which the land Is situated, specifying the particulars of 
the property distrained an,d the demand for which it is distrained 
and notifying the place and the date when the distrained property 
will be .sold by pvblic auction ; the day of the sale shall be sc 
fixed as to admit of the produce being made ready for storing 
before its arrival,^^ 

♦ r 

If befere the sale of the distrainefix property, (he defaulter or 
the ow,ner of the property, whore he is ‘tot the defaulter, pays into 
Court or to the distraining^ officer the amount specified in the 
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iitiii n t(l with 'iill costs, Jtho distraint shall forthwith he withdrawn.’^ Lectche Xlt 

• ' * 0 

IJut if within one month from the date of the deposit, the owner of the * • 

I'roperty distrained ha§ not instituted a suit a^jainst the applicant 
T-oiitcstincr the legality of the distraint and claimfng coinponsation 
in respect of thf same, the Court shall pay •therefrom to the 
iipplicant the amount due to him. 

When an inferior tenant mak(^s any paynwnt, he shall bo entitled 

I „ " 1 1 / 1 . , . . . ferior tenant. 

in lietluct the amount from any rent payable by him to his*iinmodiato 
iaodlord, who shall in like manner be entitled to deduct the amount 
^i) dediietod from * any rent payable by him to his immediate land- 
loid and so oA, until the defaulter is reached. But this docs not pre- 
vent the inf<>rior tenant to institute a'suit for the recovery of the 
amount from the defaiilter.^^ A landlord receiving an amount • 

»l('posited by an inf(U'idr tenant shall^ not be deemed to liave 

eonsentod to his tenants subletting the holding or any part 

ilit'reof.^* * 

The sale shall bo hold atjtho place where the <Hstrained property Mo^Jo ^ale, 
is, or at the nearest placed 6f public resort vvher(3 it is likely to sell 
to better advantage."® Crops or pro<luclfs which fi;om tlieiv nature 
admit of being sUped,^ shall not bo ‘sold l)eforc they are reaped or 
gathered and are ready for storing ; other crops may *l)e sold 

l>efore they are reaped •or» gathered and the [)Mrchasef shall bo 
entitled to enter od the lami *and do all that is nee’essary for the 
purpose of tending and reaping or gathering theni.^® 

Officers holding the saU?, and all persons employed by or subordi- 
nate to such officers, are prohibited from piircbasing, •either directly 
or indirectly, any ppoporty sold by such officers.^*^ Persons disre- 
garding this prohibition are punishable jiiuder S. 185 L P. 0. The 
property shall be sold by public aucti6n. in one or more lots and 
if the demand with the costs of distraint and sale is satisfied by 
the sale of a portion of the property, the distraint shall he im- 
nieJiatcly withdrawn with respect to the remainder."® It must be 
^'olj for the best price that ca;i, be obtained for them. Any neglecft 

or mismanagement during the conduct of the sale will su*pport 
— ~ — 0 

72. S. 136 B. 'f. Act VIII of 188.ti: Act XXIt of 1886. 
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coMPur. 


JLSOljv* 


SALES 


LisutiJr*^ Xll. 


Certificate of 
eale. 


(a) Illegal 
distress. 


a claim for not selJihg at the best price. The mere fact that ti « 
sale has beeR conducted irregularly does not deprive the purchaser 
of a good title to the goods,’® though if Ihe sale is altogether 
wrongful (so that in effect there has been no sale at all) lie acquires 
no title against tile true owner.®® If a fair'pri^e is not offered 
to the sale and if the owner of the property applies to have tho 
sale postponed till thef next d 4 ,y or the next market day, the sale 
shall be postponed until that *day and shall be then completoj 
whatever price may be offered for the property.®^ 

The remedy by distress must not be used in an ‘Oppressive manner 
and the general rule is that a landlord may not'> split one entire 
demand and distrain twice for the same rent when he might have 
taken enough on the first occasion.®® But where the rent in arrear 
consists of several instalmerjts of rent falling due on different days, 
there may be a separate distress for each.®® 

The price of every, lot shall be paid at the time of sale or as 
soon thereafter as the officer conducting the sale directs an5 in 
default of such payment the property' shall be resold.®* When the 
purchaseiinoney has been paid in full, the officer holding the sale 
shall give the purchaser a certificate describing **the property pur- 
chased and‘ the price paid.®® No appeal ‘lies from any order passed 
by a CivirOourt in respect of distraint,*' but it an application for 
distraint has ‘been wrongly allowecl« or granted, any person whose 
property is distrained may institute a suit against the applicant 
for the recovery of compensation,®® ^ 

An illegal 'distress is one which is wrongful in the very outset, 
that is to say, either where there is no right to distrain, or whore u 
wrongful act was committed at the begiuniug of the levy invalidat- 
ing all subsequent^ proceedings/ In such a case the distrainer is a 
trospasser^a6 inzViu.®’ When a man under dolour of legal authoriiy 


79. Lyon v, Weldon (182<1) 2 Bing. 
334. 

*80. , Harding V. Hall (1866) 14 L. T, 
410 ; King v. England (1864) 33 L. J. Q. 
B. 145. ' 

81. S. 131 B. T. Act VllI of 1885; 
8. 130 Act X o( 1859 ; S.^90 0. K. Act 
XXnofl886. 

82. Bawfion v. Cropp (1845) I C. B. 
961 ; Cirunnell v. Welch (1905) 2 K. B. 
«60, »«. (1906) 2 K. B. 655. 


83. (larahrcll v. JFaUnouth (183.'v! 
4 Atl>& El. 73. 

8#.« S. 132 B. T. .\ctVIlIof 183.', 
S. 131 Act X of 1859; S. 91 0. fi. Ah 
XXII of 1886. 

85. S. 133 B. T. Act VIII of 18.S.'< ; 
S. 131 R. R. Act‘X of 1859 ; S. 91 0. R. 
Act XXII of 1886. 

86. 8. 140B.T. Act Vm of 1885. 

87. GrunnoU T. Welch (1906) 2 It’. 
B. 6«1. 
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floes that which, makev^ him a trespasser a// lie is in the same xil 

position as if he were a perfect stranger and it does hot lie in his * • 

month to say tl\at he has applied the goods, which ho has so wrong- 
fully taken, for the advantage.or benefit of the person^ from whom ho 
hod taken them, namely, to say that the Hability th pay the rent due 
has been discharged by hi? appropriation of the goods in satisfaction 
of tho rent.®® “The party whose g<^ds havetbeen wrongfully seized 
has a choice of remedies open to^bim. He may bring 'trespass to 
recover damages for the taking of the goods, but it may be that this 
remedy is inad^ffuate and the immediate recovery of goods tliem- 
selves may be of greater consequence to him than the recovery of 
damages.”®® 

Where there has been a distress which is wholly illegal and not - 

. I , Heplevin. 

merely irregular or excessive, tho tenant has his remedy by replevin, 
redelivery of the crops wrongfully distrained. Thus, it lies where 
the relationship of landlord and tenani did uot exist, or where there 
was occupation but no domij^ at a fixed rent, or where no Tent was in 
fact due or was released bbfore distress, or where the tenant has 
satisfied the rent by payments on belialf of the landlord hecessary 
to protect his own •possession, or whercjthe title of the person distrain- 
ing has expired* and he is not entitled to the rent, or wher*e tlie entry 
was illegal, or where the^crdps have been distrained af,ter* tender of 
rent and costs.®® * • . * 

The proceedings nuiSt be brought by the owner of the crops, that 
is, the person who has the»property absolute or qualified in tho crops. 

A special property in them, such as, that of a bairee or pledgee h 
sufficient. An excciitov may sue in replevin to recover his testator’s 
goods. A landlord* may sue to set aside a wrongful distraint of his 
tenants crops made by a stranger.®^ • ^ 

A distress does not,*until sale, divest the tenant of tlio^ property Rescue, 
in the goods, or in point of law, vest the possession of them in the 
landlord. Although a resciy^is generally a breach of the [aw, there 
are some cases in which it is*a legal remedy of ati aggrieved persoh, 
that is to say, wlien a distress is wholly wrongful and not merely 
in’egular or excessive.®* Rescue in such cases can only be legally 

88. Attack v. Braiiftvell (1863) 32 Edn. p. 567. • 

J. Q, H. 146. 1^1- *Horro J^arain v.|*Soodha Kvieto 

89. Per Bov ill C. J, , in Gibbs v. 4. Cal. 890; 4 C. L. R. 32. 

<?ruik8hank (1873) L. R. 8 C P, 454. 92. Keen v. Priest (1859) 28 L. J. 

90. • Foa’e Landlord and Tenait4, oth Ex. l.fr. 
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(h) Irregular 
diatress. 


:ji6. 


COMrULSORYl 


nAiKH 


made by the tenant or the owner of the goods or his servant of agent 
and not by a stranger. 

The Courts do not generally interfere by injunction, unless ii 
is a flagrant case with the right of thg landlord to distrain for rent , * 
enabling him if the*rent is in arrear to obtain S(?curity for its pay- 
ment, except upon the condition of the ai\plicant paying the amoiinr 
claimed for rent in Courjt.^^ Lord Cottenham L.C., laid down tli(‘ 
principle “The Court ought 'not to interfere for the purpose oi’ 
preventing a party from enforcing a legal claim without securing lo 
itself the means of putting him in the same positioi;! in the event of 
his turning out to be right, as if the Court had not ifiterfered.'’^* 

In the case of an illegal* distress the distrainer is a trespasser 
\ib initio and the full value of the goods which have been lost to the 
plaintiff without any dediv^tion for rent is recoverable as damages, 
unless there are circumstances of mitigation.®® 

Where the landlord abused Jiis power of distraint by distraining 
the crops which belong to the tenant «on the pretence that they 
lielong to another person, there has been ixrt invilsion of the rights of 
the tenan'c for w^iich he is ofititled to a remedy and is not d(>prived 
of the ordinary right of action which any persion •Who suffers from 
a tortious act has against the tort-feasor.®® 

A distresses irregular when, although the levy was legal and in 
order, the subsequent proceedings have been conduct(>d in an un- 
lawful manner. Thus, soiling without haviitg served notice of the 
distress, selling before the day fixed for the sale, ‘selling growing- 
crops before they are gathered, selling for otherwise than the best 
price, improper dealing with any overplus, (hitaining or removing 
the goods distrained when# a tender of rent and costs is made after 
distress, are instances of irregular distress. For a distress that is 
only irregidar and not illegal at the outset, th# distrainor is not treat- 
ed as a trespasser ah initio ; and a person who purchases goods under 
an irregular distress acquires a good.^itlo to the "goods and the 
reftiedy of the tena*nt is in damages as against the landlord.®^ 


93. Walsh V. Lonsdale (1S82) 21 Ch. 
D, 9 ; Shaw v. Jersey (1879) 48 L. J. 
Q. B. 308. 

94. 8anxter,v, Fostei; (1841) f)r. & 
Ph. 302. 

95. Attaek v. Bramwell (1863) 32 
L, J. Q. B. 146 ; Grunnell v. Welch 
(1906) 2 K. B. .555 ; Hatiuioan v.Gohind 


Koor 1 C. VV. N. 318. 

. 96. S. HO B. T. Act VHI of 1885 ; 
Jagdeo Singli v. fadarafch 25 Cal. 28.5 ; 
Bishun Singh v. A. W. N. Wyatt 16 
C. W. N. 540 ; Clissold v. Cratchlcy 
(1910) 2 K. B. 244. 

97. Wallace v. King (1788) 1 H. BI- 
13 ; Wliitworth V Smith (1832) SC 
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Jin excessi*ve distress is illegal.^® But an action for irregularity LiE(fruRE XIL 
in dealing with a distress cannot be maintained witfiout proof of (c) ExTeasive 
special damage on failure of which the phiintiff is not entitled to 
*even nominal damage.*^^^ Excess is relative. The vajuo of tho goods* 
sci/.cd must bo obviofisly disproportionej to the rent and costs taking 
into consideration the conditions under which a forced syilo of the 
effects must take placo.^^® “The srrie is a compulsory one and there- • 
fore you may look at the price 3ikoly to bo realized on a sale by 
miction and this is a good practical test. Tho plaintiff must make 
out that more floods were seized than were reasonably necessary for 
the purpose of realizing at a sale by auction the amefunt of rent in 
nrrear and exponses.”^®^ 

The landlord protects himself by seizing what any reasonable 
man would think adec^uate to the sr.'tisfaction of the claim.'^^ 

Though the price realised at auction is prima facie evidence of value 
as regards excess, it is not concluiAve.^®* • Tho distrainer is not 
bound to calculate very nicely the value of the property seized. 

He must take care Hiat a reasonable proportion is kept between tho 
value of tho property and tho sum * for which** he is entitled to * 
take . 

Claiming and distraining for a greater amount of rent than is 

actuiilly due does not givft a right of action, if the distress is not 

excessive for the rent really *due.’®^ But if more goods are seized 

thaii are necessary to ssftisfy the actual arrears the right of .action 

nrises.’^® An action will not lie for merely distraining for more 

rent than is in arrear, although it is alleged that the distress was 

auido malicionsly?^®^ In case of cxcessi\;e distress, tho tenant can 

not sue tho person into whose possession ihe goods have come ; his 

remedy is against his landlord.^^® * • 

• — 1 •• — 

& r. 250. EJ. 150 ; Smith v. Ashforth (1860) 29 

98. S. 117 II. R. Act X of 1859 ; L. J. Ex. 259. 

S. 78 0. H. Act XXII of 1886. 101. Willoughby v. Backliouse (1824) 

99 Lucas V. Tarlcton (1858) 27 J 2 R. & C. 821 ; Roden v. Eyton (181^) 

Ex. 246 ; Rodgers v. Parker (1856) 18 6 C. B. 427. * 

E B. 112. . 1(15. Tancred v. Leylaud (1851) 16 

, 100. Field V. Mitchell (1807) 6 Esp. Q. B. 069. 

<1. , 106. Crowder v. Self *(1839) 2 Moixl. 

101. Rapley v, Taylor (1883) Cab. & R. 190. • . * 

A El. 150 per Cave J. 107. Stevenson ». Newnham (1863) 

,102. Roden v. Eyton (1848) 6 C. B. 13 C. B. 286. 

*2'. * 108.* Whiteworth v. Smith (1832) 6 

103. Rapley v. Taylor (1883) Cab. & C. & P. 250.. 
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COMPULSOKY SiLKS 


Ljsctube Xih 


Principal’s 
Hrtbility for 
agent’s acts. 


Li nutation. 


Small Cause 
Court. 


Ill a suit for damages^ for excessivcj distress the tenapt must firove 
what loss he \actually snstainedJ*^® The damages are the fair value 
of the goods after deducting rent and costs.^^® If no sale has taken 
place, the plain tiff is entitled to noinvial, though he prove no 
actual damage, since^tlie law^will presume daifiagt from a man 
being preyented from dealing with his property If the distress 
•is made for more rent thafi is in ar»ear and the tenant pays the sum 
to get rW of the distress, he imf recover the excess he was obliged 
to pay and damages for the annoyance he may have suffered.'^** 

A master is ‘liable for any wrong done by his s^rA’ant or agent 
provided the act is done on his behalf and with the uitention of 
serving his purposes.^^^ But if the act was done without the masters 
authority or without his knowlejlge or concurrence, the master is 
not liable.^** » 

The period of limitation for a .suit for compensation for an illegal, 
irregular, or excessive di.stress* in one year from the date of the 
distress or Seizure under Art. 28 or 29 and not Art. 2 Sell. I of the 
Limitation Act IX of 1908.'^® * * 

Where*standing* crops were* seized under fraudulent and fictitious 
proceedings of di.straint betweenra fictitious landloivi and a fictitious 
tenant, a suit for damages is governed by Art. 36 Sch. I Limita- 

f 

tion Act IX of *1908, the period being^two'yrfars.*^ But when crops 
were wrongfully removed, the period of limitation is three years 
under Art. 48 or 49.^^^ ‘ 

Under Art. 35 (j) Sch. II of the Provincial Sma'il Cause Court 
Act IX of 1887, the jurisdiction of the Small Cause Court is excluded 
in suit “ for compensation for illegal, impropei: or -excessive distress 


109. Oojan Dewan Prannutli 8 *W, 
II. 220 ; Chumder Kant v. Hem Lai 1 
C. W. N. 463. 

no. Well« V. Moody (I835).7 C. & P. 
.59 ; SUeobafat v. Nawrangdeo 28 Cal. 
36*4. ^ 

111. Chandler v, Doulton (1865) 34 

L. J. Ex. 89. ' 

112. Eell y. Whittaker (1871) L. R. 

7 Q. B. 120. ' 

113. S, n4*U. R. Act X of ^1859 ; 
Lswar Clmnder V. 8atis Chundcr 30 (lal, 
207 ; 7 C. W. NT. 126. 

1 1 1. Shanmftoodurec v. .MaJlyul Mun- 


dul 11 W. R. 1101 ; Ram joy V. Rally- 
moliuu MariiK. 282. 

115. .Fagatjiban v, Sarat Chandra 
7 C. W. N. 728 ; Kalicharaii v. Kiamat 
Molldhh 11 C. W. N. Ixxvi ; but sec* 
Tarine^i Churn v. Shumbhoouath 3 W. K. 
(Act X) 139. 

•116. Jaclu Nath v. Hari Kar 36 Cal. 
HI ; 12 C. W. N. 1090 ; 9 C. L. J. 10!» 
Hari Charau v. Hari Kar 32 Cal. 459 ; 
9 C, W. N. 376 ; see however Mango n 
Jha V. Golab Koer 2.5 Cal. 692. 

117. Jadu Nath v. Hari Kar 17 C Lt 
J, 206i 
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or attaclimonl."^^® But whore the plttinlifV i)airl UH)n(‘y under kk xn. 
the pressure of ii distress warrant, tlio suit is not one hi tort but for * • 

money had and received and cognizable by a Small Cause Court, and 
Art. 35 (j) is no bar.“® 

If any perso^i otdierwise than in accordance vtith the (aw for the Trespas*. 
time being in force (a) distrains or attempts to distrain, or (b) resists 
a distraint or removes any property duly ^distrained, or ((?) prevents, 
rea[)ing, gathering, storing removing or otherwise dealing with any 
produce of a holding, he shall bo deemed to have committed criminal 
trespass under 44:7 I.P.C. and one abetting him shall be deemed 
to have abetted ^.he commission of criminal trespass. 

Out of the sale proceeds, stlal^ be paid first the costs of the 
distraint and sale ; the remainder sludl ho applied to the discharge 
of the arrear for which the distress w;^s made witli interest thereon 
up to the day of sale ; and the surplus (if any) shall be paid to the 

person whose property has been sold.\*^ 

• 

118. Hyder Aii v. AJi d Cal. 120. 8. 186 B. T. Act VIII yf 1885; 

188 ; Dewau Itoy v. Sundar Tcwary 24, H. R. Act X of 1859. 
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Jayapui* 25 Mad. />40. • tl. Act XX1.I of 1886 ; S. N. M. F, 

119. Chairman, Santipur Muiycipali' I'f Act XII of 1881. » 

ty V. Repin Rohaii 3 In|l. Cas 429. » , 
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practice in Eiiglaad'*imder L. C. C. Aht of 1845 ... , ... 

market value is the price obtainable ^n the market 
market Vi^lue estimated with reference to con*meicia] value 
price which owner may oirtTiih from willing purchaser ... * 
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Attachment— contd. . * 

ft 

Allowance, private pension and wages of private servants 

che(iu^ givea*by debtor • 

debts*due contingently • 

«um attached recoverable from garnishee by action* , } * , 

debts dile to judgment-debtor and iiftother 

absence of judgineiit-debtor’s creditor docs nut prevent attachment 

debt payable outside Court’s jyrisdiction * ... 

exact amount of debt need iiot»be stated . • 

attachment does not prevent judgmeut-debtor from suing ,,, 

debts noj affected by any trust for benefit of another^ 

e, g., \v^iere debtor is an executor 

debt includes mortgage-debt 

when garnishee disputes liability ... 

(h) mode of attacbment of a slia^e ... ' 

mode of attaobrneiit of other movcaljos 

(c) mode of attao^imcnt of goods jointly belonging to judgment- 
debtor find ariotlier • ^ 

ir. PartnerMi) propei^y — • 

• • * 

partnership property not attached. except in execution of a decree 
against firm ... * 

but Court *inay charge property 'fiiith payment of decretal amount 

* ' • * * 

V. Negotiable ^ 

mode of attachiuent •*, ,** ! 

vi. Decree — 

mode of attachme«it ... ... 

execution of decree after attachment n//ra Dim* • 

decrees spld like other saleable properties ... ... ... 

adjustment of decree subsequent to attachment, not recognize<l 
rule does not apply to a right.agsing by way of restitution 

vii. ImniO'Ceahle property — , 

ft 

mode of attacbment ••• ••• ••• 

• * 

equity of redemptiqp^ • 

life-interest taken b^ ^ widow in the income of immoveaUo 
property of tier husband .*• ••• ••• * 

• ft 

Attachment withdrawn — 

if applicatio*u for execution is dismissed attachment ceases 
if application is restored, attachment*revive8 ••• ••• 

there is no difference between an order striking off and one dismis* 
sing^an application ... *.» 
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INDEX* 


i&.ttaohment— contd. 

attachment boforti judgment siibsite for »iil)se(|ueat application 
but ceases when suit is dismissed 


does not revive on reversal of the judgment on appeal ... 

** V C 

Claiim and objections to attachment*^, ^ 

investigated ^ • •• «*« *•• r *** 

/jlaimant not deprived of his r^nedy by eypit 

claim unnecesB^try when property is not subject to execution 

right of judgment-debtor to prefer objection 

claim to property (Attached before judgment ... 
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142 

142 


142 

142 

142 

142 

143 


Investigation of claims ^and objecticm — ^ 

Court by which investigation made ' ... ... ... 143 

iftile made by a Court of lower grade not void ... ... 143 

claimant is to prove possession only ... • ... ... 144 

inquiry into error or irregularity o^ judgment or execuCion, not made 144 

insolvent judgment-debtor in a proceeding under Insolvency Act 
may raise question whether ‘proper!;^ is saleable ... ... 144 

execution-creditor not bound by estoppels affecting* judgment-debtor 144 

claimant not bound by recital in decree ... ’ ... 144 

mortgagee lnq>ossessioi> can claim to .have attachment remanded ... 144 

^ Court merely determines possession ... ... ^ ... 144 

possession includes constructive possession ... ^ ... ’ ••• 144 

Release from attachment — * • t 

» • * » 
property not in possession of judgment-debtor • ... ... 144 

when claim disallowed ... ... ... 145 

order for benefit of one decree-holder does not enure for benefit 

of others • H »*-• ... ... 145 


Order appealable in certain cases^ 

order allowing or disallowing claim by a party to suit ... . ... 

order made against third person not appealable ... 

or against j«Klgit>eot -debtor as a trustee on behalf of a * person not a 
party to suit ... ... *• ... ... 

order made by Judge in tl>e Original Side of High Court appealabie 

Declar’atorg Suit — 

' ♦ 
suit to set aside order passed on investigation 

IX) law proscribing extent of investigation ... ... 

CH*^der dismissing claim for default ... 

wibstaoce of claim and order, looked to .... ... * 

omission to bring' suit conbludes pi%rtic» *.^ .... 

if DO suit brought witbio one year order is conclusive ... 
prompt determination of question raised in execution 
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145 
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145 
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^tta^hment— concld. 

» 

Suit unnecessary — 

when decree satisfied within one year 

recovery of money paid to withdraw attachiueut • 

suit brought jwithin 6 years from sale ... . * ../ 

claim to^all standing crops does no^fail if sold, pending investigation 

when a question ha» been tried tlie matter^ is res judicata o 

order in favor of one decreeditilder . 

in a suit by decree-holder judgiAent-debtor is net a necessary party 
but ill a suit by a claimant ho is ... 

claimant jnay ask for any further or consequential relief 
suit unnecessary when no order is passed against a person 
judgment-debtor not necessarily^ “ a party against whom an order 
is made*' ... ... ... ... ... 

reversioner has no right to sue for possession during widow's life 


plaint chargeable vvitli Court-fee stamp of Us. 10 ... ... 148 

Effect of attachment — • * 

attachment confers no title ... ... ... ... 148 

• • * 

order for sale creates cliarge ... ... ... ... 149 

claim of Official Assignee for benefit of all credijKirs ... * ... 149, 

itijunction*<Joes pot destroy lieu • ••• ... 149 

attachiqent not dissolved on death of either party .A * ... 149 

private alienation ¥oicl against clahiis enforceable under attach rnont 149 
object is to fvcvciit fraud fin decree-holders * ... ... 149 

renewal or aesignineiit of existing obligation is n6t a transfer ... 149 

unless amount secured, exceeds that at date of attachment ^ ... 1.50 

t rails fer*of an easeinent ... ... ... .«• IfiO 

transferee is a representative of /udgment- debtor • ... ... 150 

private transfer not absolutely void ... ... ... 1.50 

nor, when there is no cluiui outstanding* ••• ... ... 150 

revival of execution- proceedings, * ... ••• •«• 150 

transfer made to/lefraud creditor^ * ... • ... ... 150 

Court may authorize alienation y. ... * .*• 150 

purchase-money paid into Court ... ... ••• 151 

sale n8t absolute until/i^TUifirined * ... ... **• 151 

confirmation when periqission has been granted, by dilferent C )nrts • 151 

where transfer is made by guardian ... ... • *•» 151 

Auction- 

sale generally by — .*• 

• • • 

Auctioneer— 

misrepresentation >>y — ... 12 
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Award— AcQinsiTiON fob Pcduc Poni'OsEb^— , 


Page. 

t 

• « 

Benamdar— ‘ 



* 

purchase in collusion with — 

... 

, . .. 5 

purchase by-t^^iscouraged ... ... 

... 

... 25 

Bidder- 

‘ « 


bid can bo retracted before fajl t)f hammer « 


... 24 

^bidder enters into a Statutory -contract with Court 


24 

bidder’s obligation to complete sale * 

• •• 

... 24 

bidder’s assignee ... 

• •• 

... 24 

bidder liable for deficiency on resale ... 


24 

for olfence under 185 I. P. C- 


.*.. 24 

for contempt ... ... , 

• * • 

24, 244 

^,xemption ... ... ••• 

• # • 

24 

Government is at liberty to withdraw from acquisition before 

pos- 

Eession iias been taken ..i ... 

... 

... 24, 48 

Breach of duty— 

t t 

<• 


purchase brought about by — ... ... 

... 

... 5 

Brihaspati— 

♦ 


Text of— ' ... • ... 


7 

debt doubled by interest and debtor dead ... 


7 

creditor’s nghf to sell pledge or chattel ... r 

. f. 

7 


Burden of proof-^-5«e Safeohards of roMroi-soaV sales—* 

«■ * • 

Certificate of Sale- 


need not be registered 27, 181, 293 

must be stamped •.* * ••• 27 

death of judgment-debtor does not suspend Court’s power to grant— 27 


right to obtain — may be assigned 
— is the Statutory evidence of transfer 
purchaser can establisli without— * 
cures irregularities ^ ..... 

irregularities not attacked collaterally , 


... . 27, 181 

27, 181, 245 
27, 181 
..... 29, 181, 245, 275 

... 29 


Certificate Sale— r 

• *■ 
de^nition of Public De.mand ... ^ ... 264 

certificate signed by Certificate Officer 264 

Public demand due to person other^than Collector ... ... 265 

certificate for costs of partition ... ... ... 266 

certificate for cpsts of land registration proceeding ... * ... 266 

certificate for drrears of rent ... ... ... 9, 266 

Issue of a certificate bars a suit and vice versa ... ... 265 

certificate for a proportionate share of rent ... ... ... 265 
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Certificate Sale — contd. # PA<iK, 

» 

Formalities — » ^ • 

ceftificate nof signed by j!n officer authorized to sign ... ... 2(>0 

cortitfcate signed in an old form ... • ... ... 26G 

certificate must specify sum and person from jvhoih it is^diie ... * 26fi 

certificate issued in the name of tuwrong person ... ... 26fi 

purchaser of a porHon of estate liable nnder Bengal Drainage Act 266 
notice to shew cause why certificate should not be executed ... *266 
by whom to be issued » ... ... 266 

mode of service ... ... ... ... ... 267 

meaDin^.^of word “adult” ... * ... * ... 267 

reMiru pf serving officer \h prinia facie proof of service ... 267 

mode of service prescribed stricUy followed ... 18, 267 

sale not void for want of service ... ... ... 267 

*• 

knowledgle of issue of certificate not sufficient ... ... 267 

substituted service ... * ... ... ... 267 

onus to prove service of notice ... ... ... 267 

effect of ‘service of notice • • ••• 

private transfer of iiiimoveablo property void ... 9, 267 

amount due cya certtficate is a charge ... ... ... 268 

service of notice has effect of attachment ... ... ... 268 

want of service of notice under Act I, (B, C.) df 1895 * ... ^6^ 

objection* to certificate ... ... ... 268 

filed Jliefore Certificate Officer executi ng ... T.* * •.* 268 

heard by Officer iiisuftig 268 

certificate set aside, mo^ftied or altered ... • ... ... 268 

reference to Coyector •«• ... ... 268 

costs of proceedings and compensation recoverable as public demands 269 

Appeal — * . 

to whon^ should be made ... ... ... ... 269 

stay of execution pending decision • ... ... ... 269 

revision by superior authority * ... ... ... 269 

order reviowed^by officer passing It ... i ••• 269, 

Execution of Certificate — * 

by Gertificate Officer in Avhose Court it is sent ... ... 269 

where Certificate (Tfficer has no jurisdiction to send certificate ... 269 

• * * 
no step taken until the certificate becomes absolute ^ ... 269 

attachment of moveables «*• ««• 269 

• ♦ 

Mode oj satisj^action — 

simultaneous execution against person and property \ ... 270 

execution by attachment or sale with or without attachment ... 270 

fraudulent removal of property ... 270 



342 


1NJ>EX. 


Oertiflcate Sale— contd. 

^ . Ss. 69, 70 I, 0. Act apply r 

application to bo adjudged an insolvent, entertained 
money due paid by instalments ,,, 

recovery of afnoimt (Jue with interest at 6^ per cent* per annum 
and costs • ^ ... ... • , ... 

Certificate Officer has authority io sell so long as certificate 
remains unpaid i ... * ... ... 

bxecutioQ against legal representative of deceased debtor .«• 

Procedure — 

Act HI (B. 0.) of 1913 is a complete Code ... ... ' . ... 

JSff'ect of payment — 

(^) by a person whoso interest is voidable on sale ••• 

his rights 

(b) by an inferior tenant ... ^ ... g.. ... 

his rights ... ... ... ... 

* 

• <• 

Sale eel aside before confirmation — • 

i. paymetU — ' * 

* * what amount should be ‘paid •«. ... 

order of Certificate Officer tioat : ... ' ... 

but open to review and revision ••• * ••• ' • •• 

ii. Noyi-service of notice or irregularity — ^ 

‘ ' t 

any person whose interest is affected by sale may apply ••• 

substantia) injury must be shewn ••• «•« .•« 

deposit of amount recoverable under certificate <• ... 

t- 

iii. NondrarinferahU mteresi — 

purchaser may apply .V. ... ««» 

, Confirmation of tale — c ' 
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272 

272 

272 
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272 

273 
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273 

273 


273 


enle becomes absolute on — ••• ••• ••• 

suit to have certificate cancelled or modified witjiin € months 
on w,liat grounds ... ... ' ... 

legal disal^llity does not suspend period' of limitatioh ... 
certificate not duly made ... ... ... 

certificate not bad when greater sum is claimed ..., 

petition of objection not determined on evidence ... < 

grounds for oabce^ling or modifying certificate ... 

jurisdiction of High Court and Court of Small Causes ... 
purchaser to be made party ... ... «•» 
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Oertiflcc^te Sorle— conoid*. 

Suit to set aside a mklable sale — 
on wlmt grounds, must be* brought 

omission to bring legal representatives of deceased debtor on 
the record " * 

appeal to Commissioner is not the #nly remedy ... 

suit maintainable after confirmation * ^ ... ... 

certificate of sale not conclusi 5 je evidence of its validity ... 

substantial injury must be proved ... ^ 

period of limitation is one year from confirmation ... 
appeal to.Cornmissioner does not shorten* period of limitation ... 
snil^to r^ecover possession broiiglit within one year from delivery 
of possession . ... ... 

period of limitation under Act I (B. C,) of 1890 ... 

if sale is without jurisdiction, Aci does not apply ... ... 

services of notice on Secretary of .Sf^fe ... ... 

Secretary of State is a necessary party ... ... 

but not irf a suit to recover possession ... ... ... 

sale set aside where there was no certificate .y ... 

suit against oejtified purchaser barre<l 

questions relating to certificate determined by order of Certificate 
Oflicer ^ • ... • 

suit brouglTit On*ground of fraud* ... ... ... 

refuo*J of pureliase-iii'oney to purchaefer ... . ... 

Purchaser s litie — * • . , * 

purchaser aci^uires right, ♦title and interest of debtor * ... ... 

certificate in the name of recorded tenant ... 

sale passes interests of judgment-debtors ... ... • ... 

even if enforceable under S. 67 P. Act ... 
judgment-debor having no subsisting interest ... 

sale in execution of certificate for arrears of rent passes tenure 
purciiaser may avoid incumbrance according to S. 167 B. T. Act. ... 

Disposal of sale-proceeds^ * • i 

costs and araounl recoverable under certificate paid first • 
balance paid to certificate debtor ... 

diapufi! regardiin^ claim djie since certifiowte decided by Certificate 
Officer • * ... . ••• 


Pag^. 


Certified purchaser— 

is the real purchaser , , ... 

suit against— -barred ... ... 

strict oonstrfletion of rule ... ... 

benami purchase at Court-s£tle discouriged ...* . 

trust in favor of third party enforced 

rights of a member of a joint Hindu family or of partner 


28, 182, 2 j6, 270 

28, 182,246 
... 28 

28, 188 

29, 183, 247 
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.Chhotanagpur— 

rights of raiyat hi— 

1NI>KX, 

4 

••• 


PaCJI! 

14 

China Clay — 

5s a mineral 

*• 

• • * •• • 

• •ft 

« 

«• 

••• 45 

Clay— 

* 

not a mineral 

« 

• i 

% 

••• 

• « 

■ • ft 

f 

# 

44 


Collusion— . 


purchase in — with henamdar » 

f 

Combination Pitri haskh — 

« 

■«« 

• 

t 

t 

..ft 

5 

mode of setting aside sile for — 

••• 


... 

32 

** 

Company— , 

ucijiiisition of laud for — through Oollector «•• 

Compensation — See Assessment ok Compensation, 

ft. ft 

« 

Division 

of 

..ft 

45 

Compensation — ‘ " 

t 

Compulsary Sale— 

• • 




sale by inortfjagee is not — ••• ♦ ••• 

ft. ft 



1 

nor, by pawnee ••ft ^ 

r* 



2 

nor, by limited ‘owner ... * ••• ^ 

••1 

4 

4 

• «« 

3 

nor, with Coiii;t’8 permisHion ... « ... ^ 

ft . ft 

% . 


• • • 

3 

nor, by right of pfeernpfion ... .«» 

% 

... 

• 



4 

nor, ill enforcement of‘e<|iiitable rights 

■ * ft 



4 

definition 

« 


4 « * 

4 

different kinds of — ... 

4 ..ft 

* 

• 4 • 

6 

Confirmation- 

purchaser has an incoliate right^before — 

c 


• .ft 

20 

— essential to transfer of tirle * ... 

.*• 


26, 

179 

— does not validate veil silc * 

• • • 


...26 

27 

protection agtiinst claim that condition precedent not complied 

with 

2(> 

purchaser entitled to benefit of his purchase 

♦ m 

Contepapt of Court— See Distkehs — “ • 

* * 

... 

r 

ft .. 

26 

t; 

Construction— Statute — 

« ^ 

CoBharer— 

has preferential right to bity 


22, 

163, 

229 

Cotenant— 

— buying must reconvey 

«•« 


21, 269 
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Court— 

Paok.^ 

* 

tsale with —’a pertuiasioti not coi»puIfior\’ • 

• • • 

• 

Court's Duty- 


neglect of Statutory duty gives no power to sel^ * * 

good faitfi must be shewn *,• , • 

... ‘ ii 

11 

purchaser must not be misled ^ 

... u 

misreprej^eotation by auctioneer^ 

•12 

trickery or unfairness aifects Court’s power to sell ...* 

... 12 

mistake or blunder cannot validate side 

• 

... 12 

Court of Wards— 


property in hands of — not liable sale ... * ... 

14, 104, 240 

Creditor— 

• 

• • 

■ 

— ’s right to sell ancient 

7 

— ’s right to sell chattel 

• 

7 

• 

• • 

Decree-holder— 

• • 


cannot bii 3 '']\v i til out ]ea VC of Court 

22, 161 

his duty before obtaining leave » 

... 161 

reversal of decree annuls liis purchaso •*% 

•f , , 

... 121 • 

Defaulter-*^ * • * * 


M A 

purchase by-^of revenue and rent ••• 5, 

* • 

258, 292, 296 

f • 

Delivery of possession— 


Bymbolical possession equivalent lo actual possession ».» 

• 32, 185 

' — not essential * ••• 

... 185 

mode of— ... ••• * .*» 

183, 293 

• 

Distress— 


nummary remedy •<» — ••• 

... 10 

p 1 

For fines and pmalties — * , 


recovery of lines by sale of moveable property 

10, 803 

at any timo within 6 ye{y:% •... 

death does not dischargejiability *.* , 

... 303 

303 

imprisonment and distress simultaneously ordered ... 

, ... 303 

liability does not cease wli^n imprisonment is undergone 

... 303 

money payable under Gr* P. C* recoverable as if it were a fine 

... 303 ; 

line levied by^sale of immoveable property 

... 303 

recovery of penalty by attachment and sale of •moveables 

10, 303 

Magistrate’s order open to appeal and revision ... 

f.t 303 

public servant shall not purchase .*» m* 

... 303 
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I}isttre88 — contd. Pag^. 

For contempt of Qourt — 

legal contempt ia offence against Sovereign 303 

various kinds of contempt ... ... 304 

contempt punished to ^prevent interference with adiinn|stration of 
justice ... 304 

disobedience to Court’isi ordercis contempt ... ' ... ... 304 

fact that order ought not to have been made is no excuse for 

disobed’eoce ' ... ... 3C4 

aggrieved party should apply to Court for relief ... ... 304 

breach of undertaking given to Court amounts to coti tempt ... 304 

punishment for contempt and mode of execution for enforcing 
judgments ... ... ... 304 

Delivery of specif c mox^eahle — 


execution of decree by attachment and sale 
property not in possession of judgment-debtor 


10, 304 
. 304 ^ 


Specific performatice — 

order enforced by attachrnont and sale 
execution without notice 
successive application!! 
peiiud of limitation 


10, 304 
305 
. 305 

305 


I )ij unction — 

must be observed to the letter ... 305 

attachment in case of-disobedience ... ... 10,305 

coiiipeusution when attachment was applied for on insuflicient grounds 305 
regular suit barred when award is made ... ,,, ... :^()5 

limitation for such suit ... ... ... 305 


Non-appearance in Court — 

failure to attend Court under process punishable by attachment 
attachment of propi*rty of proclaimed offender 
attacbment simultaneous with proclaniatioii ... 

undivided interest of an absconding coporcener 

Sale of attached property — 

attached property at the disposal of G )ven)rnent 
effect of attachment 

claim to property attaclied ... 

vvhei> property of - wrong person attached 

sale not made Ixffore 6 months ... ... 

pureliaser hound to see that proclamation was duly published 

irregularity in proclamatiou vitiates sale ... 

suit to set aside iJak 


10, 306 
. 306 

. 306 

. 306 


... 306 

... BOi 
... 306 

... 306 

... 306 

... 306 

... 307 

... 307 
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Distress — con td . 


Pai i H. 

For rent In Bengal — 


• 

distraint* iutroc?Hced by Rog. XXII of 1793 

ft « i 

307 

principto on which landlord’s right to distrain is fcvnnded 

ft ft ft 

307 

what is the product of the earth • 

ft ft « 

:307 

rent must*be a reservation and not §xt!eption * 

ft ft ft 

307 

right to distrain givep either by statute 9 y by contract ... 

ft • ft 

303 

distraint for rent of current year not allowed 

10, ii08 

^ * 

Who can distrain — • 

landlord making default in payment of ravenne cannot distrain 

.303 

tenant cannot deny right of registered proprietor to distrain 

... 

.303 

right to (fistrain lost h}^ agrerncnt or conduct • 


303 

by accepting security for arrear * 


303 

right to distrain independent of any other remedy 

... 

•3o8 

remedy is lost if lamllord recovers judgment for rent 

... 

303 

disiress by one of •joint tenauts on behalf of others is good 

... 

.309 

where the^j sever, right is gone 

... 

30.) 

w 

Against whom dlsiraint mag he made — • 

distress made aftainsi rfriy one of joint tenanis 

... 

30:t 

except where there are separate den uses ... • • 

... 

8 ( 1 9 

no distress levied against receiver 

or Cornp£Viy*in liquidation * ... .... ^ 

... 

3«9 

... 

309 

Requmtes of a falid dhlfess — * ^ • 

t. existing demise essentijfl ... • *... 

* « ft 

309 

acknowledgment tenancy sutlicicnt 

... 

.309 

or where.tenant contifines in possession witli constmt 

ft 

309 

landlord cannot distrain after tre.^iag tenant as tresfja.sHer 

. . . 

.309 

tenancy at sufferance does not authorize distress 

... 

309 

person hav'ing only limited right of use and enjoyment 

cannot 


distrain • ... • 

... 

300 

ii. vent must be certain • ... ^ 


309 

collateral agreeme*nt operates as pdtsonal contract ... . 

... 

300 

rent being fluctuating does not b5r right 

... 

.310 

iii, resj^rved to lessor and not to stranger * ... 

... 

310 

crops not raised by tcfitlSt not distrained 

... 

310 

subletting with writte« Consent of landlord 


310 

eu. in arrear i. payable at certain time ... 

• * • 

310 

when rent becomes due * ... * 

ft fta 

310 

no distress uytil rent is in arrear ... ... 

• ft ft 

310 

• 

rent payable in advance ... . ... • ••• 

... 

310 

rent tendered but refused 


310 

an ears of rent due to defaulter of revenue-pay irig estate 


310 
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INl>KX, 


Diatresa— coutd. 



Paoe, 

. Preliminaries-^ f 

0 

verified application made to Civil Court 

t: 


311 

application shall beat Court fee stump of 8 annas 

ft 

« 

... 

311 

* separate application for each holding ‘ 


«*• 

311 

right of superior landlord to distrain 



311 

distraint prevails against attachment , 

• •• 

•*. 

311 

payment oi surplus sale-proc^ds 

• •• 

... 

311 

distraint prohibited ^ ... 



311 

By whom levied — 

to 

implied warrant by landlord that ho has right to distrain 


311 

officer appointed shall take charge of produce 



311 

produce not yet fit for reaping or gathering 
♦ / 

ift ft 

... 

311 

Seizure of cj'ops — 

may be either actual or constructive ... 

ft *« 

... 

312 

goods distrained taken by process of law 

ftfti 

... 

312 

written demand of arrear 

ftftft 

.*« 

312 

mode of service ... .... 


... 

312 

distraint does not prevent reaping Ac. ... 

• •• 

... 

312 

, but property remains !n charge of officer ... 

ft ft » 

... 

312 

Prochmatiov — # ‘ 




what must it'contain ••• •», ^ ' 

ftftftfi 


312 

distraint withdrawn on payment 


• ft* 

312 

i, by defaulter of amount specified in the demand 

1 ftftft 

• *• 

312 

suit contesting legality of distraint ... 

ft* 

• ft 

313 

12 . by inferior tenant ... ^ ... * 

.ft* 

f ftft 

313 

deduction of amount from rent ... 

ftftf 

f ft* 

313 

suit for amount 

»••• 

tftf 

313 

effect of landlord withdrawing' amount ... 

• •• , 

ftftf 

313 

Mode of sale-- 

place of sale ... ... 

t- 

f ft • 

ftft 

313 

officers cannot purchase ^ ... 

ftftf 

ftftf 

313 

their liability under 1. P. C. ..f • , 

• •• 

• •ft 

313 

dehiand satisfied by saK? of a portion ... » .. 


f ftft 

313 

propertj^ must be sold for best price 

ffft 

iff 

313 

irregularity at sale does not affect purchaser " 

• •• 

«*• 

314 

except where sale is wrongful ... 

«■ 


814 

sale postponed |f fair pr^ce not offered 


• •ft 

314 

distraint twice for same rent not allowed 


•ftft 

314 

separate distress for each instalment allowed 


• •• 

814 
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Distress—contd. i 

» 

Certificate of sale — • • 

price *must 6e paid at tirtie of saie 

certificate describing property purchased ... • ... 

no appeal lies againsi order in respect of dist/ainf 
suit for compensation for wrongful distraint 

• * • • 

(a) Illegal distress — 

• • 

what IS an“~ ••• 

distrainer is trespasser ... ••• 

appropriation of goods in satisfaction bf rent * 
cjioicb of remedies for illegal distress ... 

i. Replevin where distress is wholly illegal ••• 
proceedings must be brought by owner of crops ... 

person having special property ^iich as bailee or pledgee may sue 
so may executor* ... 

so may landlord ... ... ... ... 

it, rescue when distress is wliolfy- wrongful ••• ... 

rescue cannot be made by stranger ... 

UL injunction , ».■ ».• 

* 41 

amount claimed must be deposited in Court , ... 

principle of granting injunction • 

^u damages • I ... ... 

full vjllue ofy goods secoverable ... ... 

remedy is game as against tort>fieasor ... *... ... 

• • 

(b) Irregular Distress — * • 

when subsequent proceedings are irregular ... ... ^ ... 

instaifces * 

distrainer not a trespasser • ... 

purchaser acquires good title ... ... ... 

• 

(c) Excesshe^ Distress — , 

illegal • ..*1 ... ... 

special damage must be proved* ... ... 

plaintiff must prove that more^goods were seized than were reason- 
ably necessary ^ ... • ••• ••• 

price realized at aifclion is not conclusive ... ... •••• 

distrainer not bound to calculate very nicely ... • 

reasonable proportion between value of property and demand ... 
distraining for greater amount than actually duo ... ••• 

more goode seized than necessary ... ^ ... 

distress made maliciously • * ... ••• 

remedy is against landlord 

tenant must prove loss sustained .«• ... 
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Distress— con cl d. ' 

* damages are fair v/ilue of goocJj .*• 

if no sale has taken place, plaintiff is entitled nominal damage ' 
recover^’^ of excess paid Jto get rid of distress 
principal’s liability foif Hijent’s acts .*• « 

master liable for servant’s*wrong ... ... * ^ 

acts done without master’s authority 

LiiAUailon — * • 

for illegal, irregular or excessive distress ... ... 

for seizing crops under fraudulent, and fictitious proceedings 
for wrongful removal of crops 

« • 

Small Cause Court — 

suit for compengation does not lie in Small Cause 0 uit 
but suit for money paid under distress warrant lies 

t 

I 

Trespass — 

criminal trespass and abetment ‘ ... 

t 

Sale — Proceeds—* • . *' 


. distribution of— • •’ 

• 4 

J I t * 

Division of Compensation — . * 

Persons entitled id co^^ipensation**^ ^ * * 

i. Oiryier — 

% 

persons entitled to land should get compensation ... , 

persona deprived of any interests entitle«l ,,, 

prima facie owner or person in possession is interested in land 
any other person claiming interest bound to prove title » 
owner of burning ghat or public .road, user of which v^ested in 
Municipality , • ... 

person interested in easement ... ‘ ... 

person acquiring prescriptive right • ... 

persons interested include persons having equitable interests 
person entering into contract with owner before cPebkrat ion ... 

Licensees — % 

persons entitled to compensation ohly where there is physical 
interference with their rights ... ... r 

mere licensees have no claim ^ ... ..• ... 

workmen employed in quarry on land ... ... 

right to supply refreshments in theatre 4,* 
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Divieio;! of Oompensarton— contd. 

Peraonal riglde — 

* 9 

personal riglits not attaclicd to laud confer no ri^bt, to com pen sat ion 
tenants whose tenancies have been determined hav§ no right to^ 
conipengation 

peraon having an ftcquitahle right to a lease is, but person having 
a right of presctiption is not, entitled* to compensation • 
on breach of contract, vendor not ontitfed to Statutory allowance ... • 

ii. Tenant — 


wher^, dierc are different interests proper niethorf is to calculate 
‘their respective values ... ... » 

he who can peniianently employ land to utmost utility is entitled 
to largest amount ... ... ... 

tenant’s interest Regarded at tlu? time of giving notice ... 
land not acquired until expiration cff notice 
when lessee gives notice to terminate his lease 

difference between rent p?ii(i and rt^at that property is \vorth 
inultiplied by nq^nber of year’s purchase • 

Government tis laydlord not entitled to more than ordinary land- 
lord ... ««• •«.^* .»• ... 

land held sulqect to covenants ... ... ... ... 

• t 

Permanini ieni^'c — • • • 

f • • * • 

detinition of pennnnent Jennre 

onus is upon tenant to |)rove permanency ... • 

uso of worde “•putiii taluk,” taluk,” from generation to genera- 
tion,”*** estiinrari,” inokarari ”... 

use of Words “ mokarari istiuirftri” does not per denote heritable 
estate ... ... «.» •*> 

• Court m^y cowaidor terms of instrument, circumstances under which 
it was mnde and intention of parties ... 

long enjoyment, descent, frer|uent transfer may prove perrna- 

• • * 

nency ... ... 

where origin of tenaiicy known, long possession or pajmient of 
s«i|ne rent raises no presumption • 
want of regisiratKm* of purchaser s name in laiulloivrs sherishta 
does not invalidHt\i^jis title ... ... ••• ^ 

transfer coinplete<i on payment of landlord’s fee ... ... 

presumption from liulding at a uniform rent ••• .*• 

Court not bound to presume permanency from long possession 
forfeiture clause in mokarari lease dpes not effect its permanency 
acquisition of permanent rights by prescription ... ... 

S. 50 B. T. Act VIII of 1885 is useful guide to decide permaaeacy 
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Division of Compensation— contd, * , Pagk. 

whore tenancy permanent, landlord entitled to capitalised value 
of rent ••• ® *,•. 89 

also for chance of erihanceinent of rent and of lease corning 
to end ** .t. ‘ ... ... ‘ ... 89 

. •' f 

but to assess this chance is difficult < ... ... 89 

tenant entitled to abatement of <reTit ... > ... 89 

except where he takes the whole compensation ... ••• 89 

covenant that w*hole compensation shouy belong to landlord not 

illegal or contrary to public policy ... 90 

division of coinpepsatioii ecjiiafly between zemindar and putnidar 

disapproved ... ... ... ••• ..« ‘ 90 

wliere rent not fixed landlord entitled to something more for 

^j^ossibility of value of land in future ... ... ... 90 

liability of tenant to ejectment and enhrncement considered ... 90 

lessee of mines of sutficient length to exhaust them inay be taken 

to be absolute owner ... ... ... 90 

lessee entitled to yearly profit ipnltiplied by number of years, Mease 

has to run ^ ... ... ... ... 90 

Limited interest^ ‘ , ^ 

lease with pro\Hso that lessor will re-enter on acquisition ... 90 

* lessee entitled to compensation for right to renewal of lease ... 90 

raiyat’s home and spliere of labour take^i into consideratibn * , ... 91 

apportionment of compensation between landlord and occupancy 

raiyat * , ... ... , * 1.. ‘ ... 91 

nnder-raiyat not entitled, to compensation ... • ... ' ... 91 

except where he has planted trees ... ... 91 

yearly tenalit and tenant for a period over a year entitled to com- 
pensation ... ... ... ... 91 

apportionment of compensation between owners of land and buildings 91 
mtrtgagee’s lien transferred to compensation ... ^ ' ... 91 

there is no lien where mortgage wasrctfected after declaration ... 91 

division of compensation between Hindu' widow and her adopted son 91 

• ^ . t 

Dwelling House- 

rights of stranger purchasing share ... ... ... 8, 230 

protected in Revenue Sale * ... ^ *** *** 257 

* Equitable Right— * ‘ 

sale in enforcement of— 'not compulsory ... , ... 14 

Execution of Decree. — See Attachment, Execution Salk. , 

Final Suhsieting DeCree^^ * , 

definition of decree ... ... ••• 92 

execution is carrying into effect decision of Court ... 92 
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Execution of Decree— .ccAitd. 

execution proceivding ia a ctintiiiuiition of^suit 
it is a fudiciaf proceeding# 

tlecrefi or order executed by attucdiineNt and sale rfd' property 
only final decree or order executed 

final dBcreo dependent upon pj;elinnnary decree superseded by 
appeal , v.. ... ^ 

judgment on condition enforce^ only in i^ursiiancc of condition 
decree of Appellate Court is ot^ly decree capable of cxeAition 
decree must enable Court to determine the award front, and to, 
whom it is due ... ... • ... . ... 

wdiyre decree does not specify relief granted 
proccedmgs founded on void judgment are void * ... 

execution based on voidable judgment ... ... ... 

decree or order must be subsistinyf 

reversal of decree tjnures for benefit pf all having common gnuunl 
proceedings taketf on satisfied judgment void ... ... 

right to treat sale as void or to j'oeover damages 

• * 

Competent executing * 

«. Court passnig decree 

Court competent to pass decree compolent to excicnte it • ... 

proper Coipj; to execute docMoe is Court of first instance 
destruetton of ,tril)unal carry s wiAi it dcstriiction of its powers 
. ©xocufion when Cc^iirt^has ceased Jo exist 
when local Jimits of its * jurisdiction altered or itslnisinoss trans- 
ferred * ... • 

nature of cause which puts an end to jurisdiction immaterial ^ 
©xecutimi of dccreg by High Court ... ... ... 

decree passed by additional Subordinate Judge • ... 

ii. Court to which decree is transferred 
Execution enforce judgment without iuithority is nullity 
when decree feent to another Court f(3T excution ... ... 

decree sent for execution direct to another Gmirt within the same 

• • 

district ... »“ * 

when Court is situate in a different district ... ... ... 

Dirtri<jit Court may semi decree to any sahordinatc Court for execu- 
tion ... ••• ••• , ••• 

Rbsatice of signature 3f* District Jiulgo does not vitiate procecc^ngs 

Mutmiffi to whom decree is edit direct cannot execute without 

• % 

order of District Judge ... 

execution of* decrees passed by Court to which provisions rclatiiig 
to execution proceeding do not apply ... • *• 

Court of Oommissionors of Kaadh is Conrt ostahJislied by 
Governor-General ••• 
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Execution of Decree— con td. / 

execution of deci;ees passed ky Court of Native Prince or State 
execution of decree by Court in territoritios of Foreign P' irice 
or State ... ... * ••• 

order rejecting application for transfer of decree appealable 
i/i. Court of Collector ... ... ^ 

object is to preserve old lauded gentry of the country ... 
jurisdiction of Court ousted ... ... 

but money realiaed is at its disposal ^ 
jurisdiction of other Courts not ousted 

Collector’s order is idtni vires if he exceeds his jurisdiction 
order of Collector not appealable ... ... 

<• 

Territorial jurisdiction — 

It iTitorial jurisdiction is condition precedent to execution 
execution of mortgage-decree by sale if some property is out- 
side Court’s jurisdiction 

ov If after decree land is placed wholly outside jurisdiction ^ ... 

Court cannot execute money decrtM? if property is wholly outside 
jurisdiction ... ... ... ^ ... 

sale of property partly within jurisdiction ... ... ... 

ma ry j nrisdicti <m — ^ 

execution of decrees beyond pecuniary jurisdiction, void 

except decrees for rent atid niesno protits ascf3rtHined subsequciU lo 


Concurrent j urisdicii 

simnltaiicons executi(»n of decrees in more Courts than one 
sale under dift’erent attachincjiits at once, not allowed 


Conslruction of decree — 

executing Court not to require proof of decree or order ^ ... *J7 

functions of executing Court coi)Hne(l.to elTecting executionn 98 

executing Court must take decree as H stands 98 

decree or order bindiog on parties uiih ss set aside ... 98 

executing Court cannot entertain objection to validity of an 

assigomeiit of decree .... ... ... 98 

nor, to legality or correctness of decree or jinisdiction of Court 

passing it ... ... ... ... 90 

nor, that decree was obtained by f.aud ... ... ... 98 

when decree is sent without an order for execution ... ... 98 

executing Coin^ cannot alter, vary or add to the terms of decree 99 

but can construe decree ... ... ... ... 99 

eoustruction based on pleadings and judginent .. ... 99 



INDEX. 


Execution of Decree— cototd. 

construction pnt on former occasion • .... 

agreement arflved at wiM* sanction of Court 

« 

Mode of execution — • . . 

transferred *(Jecree does not lose its^oHgitial character 
executing Court regains jmisdiction luitjl execution is w 
or certitied 

• • 

decree sent to High Court for <vxecation ... 

decree sent to Court of Small Causes ... ... 


ithdrawn 


Persons eumpetent to execute decrees — 

• • 

i. Joint decree-holders — • 

death of one of several decree-holders does not suspend or destroy 
right to issue execution 

any one of seveiid decree-holders may execute whole decree ... 
managing. member of a Joint Hindu family can execute decrees 
Court need not give notice to oth^r decree-holders ... 
joint decree not oxetuted piecemeal ... 

order determirnng <fiostions between parties appealable 

ii. Assignee — * * 

’• • I 

decree-ljfolder’pt right ceases upon assignment • 

assignment, volnu^ar^^ or iuvolunfiiry 

transferee uiyler oral assigfiment has no locus standi • ... 

assignee by operation of lav/ can execute decree* 

assignee may take directly or through his assignor ... ^ 

transfeiYee may b^of a portion only 

assignee need not make formal application for substitution of his 
name ... ... ... 

hotice to assignhr and judgment-debtor ^absolutely necessary 
* transferee rniy apply to Court (jassing decree for transfer ... 

notice issued by C\.)Urt passing decree ’**1 

assignee entitled to execution as of right ... ... • 

assignee < 3 f a decree for maintenance ... ... ... 

decree* for money and co^ta not separately executed 
assignee subject to equities against decree-holder ... ... 

judgment-debtor’s right to set off cross-decree ... ^ ••• 

assignee is a representative of decree-holder ... 

assignee can maintain suit for declaration of his right ... 

•* 

iii. Judgment debtor — ^ \ 

decree transferred to judgmcnt-deblor extingtiished 

except when dccfeo is separately given against ditierent persons 





INI>KX. 


Execution of Decree —con td. f Pagij. 

or where decree against Hefendant as representative of other 

persona ... ..i ^ 102 

suit for contribution by one of judgment-debtors pnrehasing re'nt- 
' decree " . ... ... ' ... 102 

iv. Stranqer — 

^ r ft 

iftranger may acquire eqiiitable^right to benefit of execution ... 102 

l>ut bo ronat au^ in the name of a party ^ ,,, 102 

docreo-boldor attaebing decree of his jndgment-dobtor ... ,,, 103 

l: 

V. Benamdar — ■ 

benamdar cannot exSaente decree ... ... ... 103 

real decree-holder may continue execution proceodings coinmencod 

by benamdar ... ... ... ... 103 

Leave of Court — - 

leavo of Court unnecessary for oxecutiori ... ... 103 

. * * 

except when decree against a firm Is to bo executed against a 

partner not served with summons ... ... ... 103 

or when decree is passed in a suit between copartners ... ,,, 103 

appointment 6f ReceivQr is for benefi|: of all parties ... ... 103 

property in hands of Receiver not attached without leave of Court,,, 103 

leave obtain‘3d after application ‘ ... ... 103 

property attached before order for Receiver is perfected 103 

or before order of adjudication is made ... ... " 103 

anticipatory attachment not made ..." ... ,,, 103 

Immediate eMculion — 

power of Court extends over every ciass of persons and species of 


proper t}' witliin jurisdiction ... 104 

execution against ward of Court ... 104 

issue of execution forthwith or without demand ... « 104 

decree against Secretary of State or putdio officer ... 104 


Execution on dormant j udgment — 

judgment inoperative until right to issue excc»\|ioD is revived 
dormancy created by ebapge in parties or by lapse of time 
notice off execution necessary in certain cases 
when it may be dispensed with ... ,,, 

notice issued by Court having seizin of application 
object of issuing notice is to prevent surprise ... 

issue of notice is’couditioh precedent to execution ... 
omission to issue notice is an illegality ... 

notice issued to wrong person 


104 

104 
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Execution of Decree— Page, 

application for setting asiJo salo for wait of notioo is a proceeding • * 
S. 43 0. R C. . ... ... ... 105 

jndgwent-doblor may plead any thing which exonerates him from 

• ... ... * . ..t ... . 105 

defencctincfonsistent with judgment ^ot made * ... ... 106 

judgment-debtor may sliew that decree^ has been satisfied or decreo- 

hohicr is no longer entitled to execution ... ... * ... 106 

be cannot attack judgment coTRterally ^or fraud or irregularity 106 

order is a revival of original judgment ... • lo6 


Execution ii gainst legal repreHentalives — * # 

« 

de(;roc fxecMited against legal representatives of do(;^ased judginont- 
dcl)t()r .f. ... ... ... 

judgmoul-dobtor's representatives must be brought on record ... • 

proceorlings taken, in their abseruTo, void ... ... ... 

execution agaius^ legal representativtjs of legal ropresontatives ,*• 
who are legal representatives ... ... ... 

person taking possession of jiulgiierit-dolHor’s property 
purebaser of busineiis of a firm ... ... ... 

execution agahist l<8gAl representative of a person who died before 

bearing ... ... * 

» • 

a[>plication against legal representative made to Court passing decree 
order d(,dermining whether a perlon is or is not legal rgpro|cntativ 0 
appealable * ... ... 

legal reprosemtative cannot impeach validity of proceedings 
his liability limited to property which has come. to Ifis hands ... 
suit lies to mald^ legal representativo liable for property which 
would have come to his hands ... ... * ••• 

liability of legaWepresentativo t )0 pay full amount of decree 
decree against dogal representative ex(3cuted against property in 
bis haifds • ... ... 

decree executed against him personally, if he has not duly applied 
sucli property ... ^ ••• ... 

executor or administrator bound to pay all debts equally t^rid rateably 
secured creditor cannot claim pfiority ... ... ... 

rights of creditor to proceed against executor or administrator 
personally • ** 

payment of debts by*heir of deceased Hindu or Mahomedan 
execution of decree for mesne profits against alleged adopted son 
property in the bands of son or otlfer representative «.• ••• 

whole ancestral property liable ... 

objection that debt was tainted with^imraoraJity is a ‘question relat- 
ing to execution ... ... 

where father dies after attachment separate suit barred.., ,,, 
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Exeoution of Decree— con td. 

^Period of limitation for executioit^ 

law of limitation dopenda upon Court which ptfsaos decree^' 
execution of decree order of any Court establi8hf3d by Royal 
•Charter in ita Ordinary Original Civil Jurisdiction or order of 
Hia Majesty in Council made within 12 years ' •» ... 

twelve years counted from revivQr, payment or acknpwledgrnent ... 
to constitute revivor there must be order for execution ... ... 

order without m)tioe under 0. 21 r. 22 C.^P. 0. does not revive 
execution of decree or order of any other Civil Court made within 3 
years or 6 years if registered •from (1) date of decree or order i.e,^ 
judgment ••• ' •••, 

limitation runs fronPdate of ascertainment of amount left undeter- 
mined ... ... ... ... 

date of final decree or order of Appellate Court 
limitation runs from date of decree or order of Appellate Court 
mere presentation of a rnemoraudnm of appeal sulllcier.t ... 

order by which appeal abates ^ .*• ••• i 

appeal need not relate to whole mattef in controversy, nor by or 
against, all defendants ... * ... 

except where decree contains separate orders agahist defendants 
^ separately * * ... * ... 

limitation runs from date of. decree on appeal by one of deffunbuits 
on grounds conunon to all ... ... ^ ... i 

from date of 9rder of Appellate Cwrt refusii^^ ^to set asfde 
exparie decree * ... *..<r - 

(3) date of decision on 'review ... ... ... 

limitation runs from date of order On review ... 

order determining coats not settled in Judgment ' ... 

order rejecting review does not save liniitation 

(4) date of amendment of decree ... 

application for reconstruction of a lost decree does not saVo limitation 

(5) (late of application for executio'u, (a) to proper Court ' ... 

^ Court to which an appejil has been preferred is not proper Court 

but bona fide application presented to wrong Court saves limitation 
time runs from date of applying ... ••• 

striking off application cannot keep decree aliv%^ ^ *.• v.. 

application need not be successful ... ^ ... ... 

when de(iree is attached decree-holder cannot take any step to 
save limitation ••• ^ ... ... 

(iJj) in accordance with law ... ... 

whether application is or is not in accordance with law ‘depends 
upon circumstances of e*ach case ... ••• 

honafide of application not of any consequence ... ••• 

only uiaterial defects vitiate application ... ... #♦. 
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EiXecution of Decree— cyntd. 

application against persons who are representatives of 
me^t-deht^r or against a dead person 
or opplicatioii hy transferee of a decree under an unregistered 
deed of assignment^ ... , ... « 

or application by legal representative ot‘ a deceased decree holder 
without production of probate or ccrtiiicate ‘ 

or informal application accepted by Court ... ...* 

or application by a Vakil altlduigh vakalet-namali is iKi]; dated 
application not complying witfi re(iuirements of 0. 21 rr. lt-14 C. 

C. is not in accordance with law ^ 
but if,,afnended within time allowed, it is in accordance with law ... 
.S.*22 ijimitation Act does not govern execution pit)ceedings 
application need not be in writing ... ... ... 

application is not in actiordance with law' when it is not in accord-* 
ance with term^ of decree f.. ... ... ... 

or subseciuently, withdrawn ... * ... ... ... 

or hy general attorney of decrtaj-huhhM' resident within jurisdiction 
of Court ** •.. * ... 

application by one>i>f joint dccrcc-ltolders ... 
application against (Vue of joint jmlgment-debtors 
decree does not cease to be joint by arraitgepfent ann*ng decree- 
holders 

{r) to fake steps in aid of execution, l,e.^ to obtain onler ip further- 
ance of decree or fo initiate execution ... ... 

it must be Iramed for ndief which Court is competent to grant 
wdietber Court could grhiit relief is a questinu of fact ... 
regard must be 'had to juiture of step to be taken 

decrecrholder must shew lliat he has taken .steps ... ... 

» 

Steps in aid of exeeution — 

application diying f ontinuaoce of a proceeding taken on a previous 
application , 

or to enter up satisfaction of (hiCTee 
or to pay moiu^" realized in execution ... 
or for substitution of name of •transferee of decree 
or praying for time to find out addres|i of judgment-debtor or to 
issue notice on hiifi* 
or to have executiou tfase struck off 

or to reject judgment-debtor’s application for setting aside sale 
" or for lime to prove serC^ice of notice 

or to obtain copies of judgment and decree 

or to obtain restitution under appellate decre*; • ... 

or to issue sale proclamation ... 

or to issue sealed warrant by a Presidency Small Cause Court 
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Execution of Decree— -c^ntiL ^ 

" or lO have propei^^y sold suhj^t to mortgage 

or to have heirj^ of ileceaaed judgment debtors* snhiiiitnUH? ' 
or to transfer decree fpr execution to another Court ... " 

M' to deliver p^)8sesjy‘on to decree*holder purchaser 

* . ' f 

Si£pfi not in aid of emeuii on — ■ ‘ 

* » 

application Ify decree-holder for leave to bid is not ncccssaril}" a 

‘ step in aid of execution **.. ^ ... 

nor^ is any ministerial act which Court does not mn motn 

application by a decree-holder purchaser to confirm sale 

or to return copy of decree ... ... ••• • ••; 

or to bring decree irito conformity with judgment ... ' ... 

or to release a portion of property attilched 

br to be allowed to set off purchase-money against decree ... 

or for execution against surety ... * ... «... 

or for time ... * *... 

or giving consent to application for postponement 
or resisting or opposing any si*icli applfcaiion 
or for payment^ of proeeas-fee ... ... • 

or praying that matters of application previously applied*’ for might 
be disposed of along with similar iipplication 
• or to obtain certificate under S. C. Act VII of 1889 ... , . 

or i^or order^perjnitting dccree-hohler to withdraw money, ... 

or a suit to establish riglit to attach apportion of lij*<^ficrty released 

(6) date of issue ^f notice under 0. 21 r. 22 P. C. ... , 
time runs from dafe when notice is actually issued 

actual service not necessary 

it is immaterial wliether notice ought or ought m^t to have been 
issued ... • 

(7) date when payment is to he made 

where whole hecomeH due on failure of one instalnien't 
where decree gives decree-holder option to execute whole decree ... 
subsequent acceptance p’ocludes parties from asserting ^tlieir rights 
decree directigg annual pa} rnent is nol decree directing payment 
at “ certain . date ” 

where there is no direction to jwy future nuiint|inanc 0 ... 

limitation counted from date of decree 

- 

Extension of time — 

i. fraud or force gives now starting'point ‘ 

“ fraud ” interpreted in wider sense than in EngliBh law « 
locking up houses to prevejit attachment 
evading process by contrivance or dishonesty 
fictitinu a transfer of property. to defeat or delay execution 


Paoic, 

IIG 

116 

no 


IIG 

1K> 

IIG 

11(5 

llfi 

Ilf) 

117 

117 

117 

117 

117 

117 

117 

117 

117 

117 

118 
118 
118 

118 

118 

118 

MB 

118 

118 

lit) 

119 


no 

110 

119 

110 

119 



INDEX. 


36 1 


• • 

Bxecution of Decree— c^ontd. Page. 

^ * • • 

pressing application to 8et aside e:r idecree with^ sole object of • ^ 

deUyiDg cwKecution proceeding ... 110 

u, disability extends time ... ... ... ... HO 

person under disability may make application after disability has • 
ceas^^l .#• ... ... • ,,, ... HO 

but when once time has commenced ^to run siibse^inent disability 

will not stop it * ... * ... ...* ... no 

when Receiver has been appo*Snted in execution ... Ho 

when execution is stayed by agreement that decretal amoiilit should 

be paid by inatalnient ... , ... ... ... 1^0 * 

excluJiitfn of time for execution of decree against ward of Court ... 120 

exclusion of time taken in prosecuting anotlie# civil proceeding 

against same party for same ilelief ... ... ... 120 

exclusion of time of contiuuanee of injunction or order restraining^ * 
decree-holder fijom executing Tlecree ... ... ... 120 

time begins to npi when bar to execution is removed ... ... 120 

bat if limitation had once begun subsequent stay would not 

• % 

affect it t.. * ... ... 120 

uL acknowledgment of liability in writing made before expiratiop 

of period of limitation gives a now starting point ... ... 120 

acknowledgment need not be express, nor made^by judgment- debtor, 

nor made to decree-holder ... ... ... *121 

application for postponement oPsale is an acknowledgyient ... 121 

so is* application fortune to pay off decretal amount ... ... 121 

SO is application to pay decretal amount to attaching creditor of 

decree-holder * ... 121 

so is specificatioh of judgment-debt in a petition of insolvency ... 121 

acknowledgment made to one of the decree-holders gives fresh 

starting point ... %.« ••• , ••• 121 

but it does not alter character of debt ... ... Ill 

. acknowl^dginont by one of the judgment-debtors does not keep alive 

decree agninst others ... 121 

where decree is partly in favor, of plaintiff partly in favor of ^ 

defendant ••• ••• .«• 121 

w. payment of interest or part of money payable before expiration 

of Jiiuitation gives a jew starting point ... ... 121 

law of liniitalion n^^t^strained in favor of judgment-debtor 121 

blit application dismissed although plea of limitation not take^ 122 

Court need not ascertain whether prior applications were in time 122 

ap^}Ucat€ons — 

defendant not harassed by repeated executiows ... 122 

decree-holder entitled to make successive applications ... ... , 122 

application for execution barred by res /'nf/ca/a ... ... 122 
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ICxecution of Decree— conld. Fane, 

• whoii ruattcrs directly and HU^MJ^ntially in isssne in hotli appltcaiioFis 

are same, either iictmilly ^ ... 122 

or, constructively ... ... ... 122 

parties in two proceedings are same *•'« ^ ... •** 122 

litigating under same titfe ... . ... ... . , ... 122 

former application heard and finally decided ... ... 122 

decisions necessary to the determination of previous application ... 122 

where relief claimed but not express!}^ glinted ... ... 123 

where formtir application time barred ... ... ... 123 

decision erroneous in law not re^ Jiidicata ... ... ... 123 

enquiry limited to’immediately preceding application ... * , ... 123 

when ju(jgnient'tlel)4toi had no notice, principle of res judicata* has 
no upplicution ... * ... ... ... 123 

li^r, wliero dilferent applications ma<le for execution of different 

decrees ... ‘ ... . ... ... 123 

where the ease was struck off question previously adjmlicated n(»t 
reopened ... ... ... ... 123 

deciee-liolder cannot as a matter (4 right discontinue execution- 

proceedings * ... ... • ... ... 123 

% 

Time limit — 

« 

• • * 

• 4iiiie limit is placed upon successive applications ... ... 123 

«p|di(?aiion Jbarr^ed if presented after Ifi years from datd of decree ... 124 

limitation does not run until decree is ripe for execution * 124 

but once limitatiou lias begun to run twelve years period Computed 

from tluit date * .. ... ... ' ... ' ... 124 

order on application maiie after 12 years if presented witliin 

|)ei!od* ... ... ... , ... 124 

application must be^subsiautive application * ... ... 124 

application for sale of property already attached ... ... 124 

or, for transfer of. ’decree to another Court for execution* • ... 124 

r 

or, for exeeuiion when sale is set a^ide ... .... ... 1*24 

or, for execution after j.emoval of ob^ta'jle ... ... ... 124 

where executipn suspended at^ instance n£ successfuf claijuant to 
attached property ... • ... ... ... 125 

when fornier application w^%j application i^r execution against 
pro^erty^and latter against person ... • ... ... 125 

when ap|jlieatiori is that certain propert}’^ already* attaclied sliould be 

released fand, others property attached in its stead ... 125 

or, otheivadditioual property should be attached ... ... 125 

application to revive previous application governed by .Art. 181 

Scli. 1 Limitation Act ^ ... ... ... 125 

delay occasioned by obstacles for whicli decree-holder not respon- 
sible 


125 
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Sale hy ^{uction — 

sale ill execution shoiild bo by public auction , a. U, 151 

sale of fiui^otiable instniinent or share in K corporation through 

broker ... , ... * ... 

• • . ♦ 

satisfaction of tlecree by tenipornry alienation. 

practicability of such satisfaction ... a. 

Proclafnali<ni — 

wliat ^Ifould it contain ... ... * ... 

object of issuing proclamation ... ... § ...* 

omission to state particulars is irregularity ... ... 

so is incorrect entry ... ... ... 

Value of praiierty * , 

not reipured to be stated ... ... ... 

but uiuler-stateuieut of value iiiislerid bidders 
objection to valuation enrjuiixul into ... 

object of sta^ng value ... 

inisstateinent of value is material irregularity • 
jmlginent-debtor estopped in certain cases 
order disadowiilg objection not appealable ... ^ 

but pi*»^priety of ordet cliallonged by appeal against limil dec.ree 
mode of pu*»Iicati()n ?>f proclaina?ion ... , 

7'inic of sale — 

• 

lio\V fixed ... .«• • 

object of fixing tmie of sale ^... 
sale held in a day different from that notified 
if time H.xed is too siiort, defect not remediod by postponement 
sale made at improper place 

’ sale without giving proper notii^e not continued ... 


Ad}ournme}tt of sale — 

Court’s power to adjourn sale . 
fresli* proclamation ^picessary 
7 days , 


if aefjournment is longer flu 


which sale is adjourncil is matei;ial irregalarily 
sale stopped on payment of debts and costs 
Stay of execution and sale, pending invest iga 
objection ... • 

stay by Court executing decree ... 

Court’s discretion in granting or refueing slay 
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Execution Sale (Money-Decree) — cony. « Pa«* 

* • * 

failure to carry out orders of ^ourt is no ground for refusing stay 156 
stay pending suit by judgment-debtor ... * * ... 156 

stay of execution of Revenue Court decree pending in Civil Court 156 
sMe of crop st{fyed till cut or gathered ... » ... ... 156 

stay to enable judgment-debtor to raise decretal amount * *' ... 156 

stay pending^appeal ^ ... , ••• 

fAJjpor^e^order for stay ... ... ... ••• 157 

Grounds for Stay^ ^ 

if there is adequate remedy no injunction will issue ... ... 157 

property^preserved in statu quo ... ... 

principles on which f^tay granted ... ... 157 

application made without unreasonable delay ... ... 157 

security given ... ... ••• 157 

security not required from Secretar^y ol State .... ... 157 

security bond executed in execution-proceedings «... ... 158 

order for stay suspends Court’s power ... ... , ... 158 

applicant slumld pay costs of applicatibn ... ... ... 158 

Court may cancel or vary order for stay ... * ••• 158 

High Court’s power to stay execution ... • ... 158 

, injunction staying sale »until disposal of suit to establish title to 

attached property ... ... , , ... 158 

grafting of ‘temporary injunction is a matter of judicial d/scretiori ... 159 

principle on which injunction granted , ... ^ ^ ... "i., 159 

sale not stayed antes it will result in injuries not suscqptible to 

pecuniary estimation* ... ... ... ... 159 

c. sale of relics, heirlooms, mementos, &c, ... ... 159 

ejectment from home or land ... ... , ... • 159 

sale clouding title of true owner ‘ ... ... 159 

after decree Court has no power to grant further temporary in- 
junction ... ... ... 159 

order granting or refusing injunction open to appeal ... ' ... 159 

right of execution creditor not destroyed or imperilled ... ... 160 

V *'■ 

r ' 

Purchasers^ 

L officer having any duty to pefforni in connoctijon with sale canno^buy 161 
ih holder of decree cannot buy v/ithout permissmir ... ... 161 

assignee of decree under oral agreement ... * ... ••• 161 

decree-holder obtaining leave ... 161 

duty of decree-holder before obtaining leave ... ... 161 

inisrepresefttation by decree-holder is fraud ... ... 161 

responsibility of^jonducting sale is on Court ... ... 16/ 

decree-holder not permitted to secure property at grossly ioade<}uate 
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Execution Sale (Money-Deoree)— contd. 

nor, at price lower thuri that for which lo^vo to bid was given 
offering bids jn excess of^ value stated in proclamation 
order.refui-ing leave to bid not appealable ... 
purchase without Ieav§ renders sale voidable * , 
it is void 

sale set aside on application of person affected 
iiniuiry whether sul^stantial injury has resulted * 

where Court may presume colfusion * 
sale set aside on application • 

separate suit barred ,,, , 

wrhteu statment of judgment^debtor in suit for possession 
application falls under Art. 181 Sch. I Limitation /net 
order setting aside or refusing t(f set aside sale appealable 
e'i. Co-owner has preferential right to buy 
but title defeasible at date of safe does not support claim 

Mode of Sale — * 

i. place of selling agriculturaP produce • ••• 

sale of moveable 8uJ:)ject to speedy and natural decay *U ••• 

iL negotiable Knstrpruent or share in a corporation sold through , 
broker ••• ••• ••• • 11, 151, 

Hi, sale of immoveable property ordered by any Court other than 
Court of*Sinall Causes .»• ... ... ... 

sale of * properties in Contravention of the terms of decree ... 

judginent-dClHor has*no ripht to <?irect order of sale , .t. 
sale of parcel after realifcation of decretal amount * ... ... 

each parcel sold Separately ... ... ... ... 

Payment *of purchase-money — 

price of moveables paid at time of sale ... * ... 

resale in ^default ... ... 

in case of iipntoveablo property, immefliate deposit of 25 p.c, 
in default, property resold •... ... 

failure to make deposit is materistf irregularity ^ 
fresh proclamation not necessary ,,, ... 

property resold on decree-holder’s default to pay poundage fee 
full aniount of ' purcb^iife^rioney paid on the 15th day from sale 
purchaser bound to 8®e*that money readies Court in time 
bid not annulled by death of bidder ' ... ... * 

• in default of payment deposit forfeited and property resold 
liability f or ^leliciency of price on resale 

substantial difference in description of property at sale,and resale 
doctee-holder liiay proceed against otfier property ... 
wheii purchasor hot compelled to make payment ... 
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Bxeoution Sale (Money-Decree)— contd. • 

^Sate of moveables set aside — ^ 

♦ * 

sale of moveablel not set aside for irregularity 

» . * 
person sustaining injury may sue for cotiipensation 

recovery of specific propfrty where purchaser is guilty .*• 

Sale of imnxo’oeahle property set asi^e — 

f * *■ . 

by payment within 30 days from sale ^ „• 
formal application not necessary « 

simnltaneous application under O. 21 rr. 89, 90 C. P. C. 
application pnrporJLing to be rnrfde under r. 90 ... , ..4 

any* person owning or holding subsisting interest can apply ‘ ...c 
but contract for sale^does not of itself create any interest 
person acquiring title to property before or after sale cannot apply 
but judgment-debtor after ho has sold oroperty can 
coeharer, mortgagee or beiiamdar cjin apply * ... 

pnrehaser prior to attachment, undertenant of pu^ohase^ of non- trans- 
ferable holding can apply ... 4 ... ... ‘ 

deposit of 5 p.^c. intended as solatiurn ••• 
deposit unconditional and payable at once * ... 

deposit of Government Security not good ... ' ... 

deposit retained till disposal of application for setting aside e,r parte 

decree «*• ••• *<. . t * .*• 

« 

deposit of Amount of sale-proceeds not enough « \ ... 

mistake of offi<;er in calculation not sufficient plear ♦ ... * ... 

purchaser and decrbeholder should be made piftties ... « 
application made within 30 days from sale 
Court cao^Dot extend time ... ... ... 

unless Court is closed on last day of the period • ' ... 

time does not run if ‘final bid remains unaccepted ... ... 

fraud extends period ... ... ... 

sale set aside after confirmation*- ... ... ... 

suit to recover money deposited* to set aside sale of property of 
person other th:in jiufgment-debtor'cJoes not lie 
who is ** interested in payment of money which another is bound 
to pay ^ *.» ... «*• 

order passed appealable •... ••• 

test^o determine whether person is representative 

f- 

no second appeal lies ••• •.« ... 

right of pnrehaser to appeal ... ^ ^ 

revisional jurisdiction of High Court .*« ... 

ii. for material irregularity or fraud ... ... ... 

sale set aside on application wdthiR 30 days from sale ... 

sale set aside on ground of fraud ... ... 

proof of fraud antecedent to sale •.« «.« 
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Execution Sale (Money^Decree) — contfi. 

who can apply ... ^ ... 

purclnyier frcvn jndginent-dehtor prior to sale cannot * ... 
but purchaser prior to attachment of tenure sold for its own 
arrears can ... ... ... * ^ 

heiieiici^l a'vuer can ... , ... • 

purchaser at sale in execution 'of decree agaiiijft unregistered 
transferee of occupancy holding can * ... ... • 

cosharer cannot ... * ... * ... 

attachment before judgment gfves no right to apply ... • 
application by cojudgmenc-debtor wb^re similar applications by 
otheu-i? failed ... ... * ... 

where fippointed guar<h‘dn refused to apply t 

material irregularity • 

sale not ipao facto void ... ... ... 

sale void ah initio illegality ... ... ... 

omission to have.guardian ad litem appointed is material irregularity 
omission jLo bring legal representative of judgment-debtor on record 
when infant not represented .a * ... 

irregularity must l)«» committed in publishing or conducfing sale ... 
e, where d(?cree*vaa obtained without service of simiTnons ... 
or, by fraud ...^ ... ...• 

or, Court had no jurisdiction to sell property 

or, exef;ution \vas time barred ... v* • •%* 

omisi^oii to attach does not vitiate sale ... ... ... 

sale should be open to fretj and full competition . ... 
combination amongst bidders not always fratuhdent 
combination to oY)tain property at sacrifice 

arrangonient between decree-holder and cosharer of judgment-debtor 
not to bid against each other * ... ^ 

employment of person to bid where sale is sul>je€t to rosorved price 
einployii/ent ot« pulVers to enhance bid^ ... ... 

offering bids thr«)ugh benaindjir consjidcrably in excess of value setr 
forth iu piaudamatiou ... j 

agreement with a third person not to bid ... ...* 

substantial injury must bo proVed ; material iirogularity r^r fraud 
without substantial injury not enough., ... 
fraud of docreehold^r*oi* of purchasers vitiates siile ... 
mere irregularity doeS not create presumptii)n of injury ^ ... 

where value of property does not exceed decretal aniomit or irregu- 
larities relate to one lot only 

connection c/f irregularity or fraud with iuaderjuacy ot price need 
not be proved by direct evidence ^ ...* •••• *»• 

great inadequacy' of price may raise presumption of fraud ••• 

irregularities waived ••• ••• 
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waiver presumed^ as well as proved ... 174 

agreement to waive irregularities valid ••*, * **•’ ’ 

guardian of minor ma^ waive irregularity ... * ..* 175 

judgment-debtor estopped, if sale is allowed procceeci without 

objection ... * ...* ... ... » ^ ... 17.5 

where he had no occasion to mt^e objection to irrejjularity •.* 175 

agreement to set aside sale valid ... ... ... 175 

notice must given to parties * ... ... ... 175 

beneficial o\vner is not always a necessary party ... 175 

sale set asi le by arrangement witli decree-holder ... ... 175 

C I 

Appeal:—: « 

no appeal lies froin order refusing to restore application dis- 
missed for default ... ^ ... ... ... 175 

order setting aside sale open to reyiew ... * ... ... 17f) 

appeal lies from order dismissing application foV non-appear- 
ance ^ c ... ... * ... 176 

appeal lies froyi order setting aside or refusing to 8 (?t aside sale ... 176 

no second appeal lies from order passed on appeal ... 176 

appeal lies to Privy Council ... ... ‘ ... ... 176 

second appeal lies on grounds other dian irregularity or fraud ... 176 

appeal lies against order passed on reviev/ ... * » ... 176 

right of affpeal does not depend on who is appellant ^ ... 176 

proceedings iqvoJve questions relating to execiitiifii, discharge, or 

satisfaction of Vlecree ... ... * ... 176 

proceedings must be taken by application ... , ... ... 176 

plaint treated as application ... ... ... ... 176 

when decree is fraudulent suit not barred ... • ... ' ... 177 

sale held in contravention of O, 34, r. 14 C. P. C. not nullity ... 177 

decree-holder is trespasser when process illegal ... ^ ... 177 

he is liable without proof of malice or want of reasonable or probable 
' • * 

cause ... ... ^ .*• ... ... 177 

for damages lesultiii]^' fr( in act dtepe under cover# of execution- 

proceediijgJ' want of reasonable yause and malice must be 

proved ... ... ... ... ... 177 

failure to bring suit to avoid cxecution-proceediitgB ... * ... 177 

validity of sale questioned by way of defence t ^ ... ••• 177 

ui, hon-taleable interest ... ... ... ,,, 178 

sale V?et aside where judgment-debtqr had no saleable interest ... 178 

duty of purchaser prior to sale ... ... 178 

where judgment- debtor had partial interest ... ... 171 

recovery of purchase-moiiey by Application or by suit ... ... 178 

where there was misrepresentation, suit lies ... ... 179 
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Execution Sale (Money- Decree) — coutd. 

Ref und of imrekme.-money — • , 

* ^ 

pwrchaser entit!e(l to rofimd when sale is set aside 
order of refund executed as decree • 

periods of limitatiou * .•** * *.o 

• * 

Remle-^ * * 

decree-holder may appi}^ for resale 

time does not rnu until he is <ynnperie<l to refund 

Confirmation — ^ 

cqnninrtatioii essential to purchaser’s title 

object* of confirmation • ... 

where confirmation refused 

order confirming or setting aside sale not set aside by suit 

Certificate of sale — • 

what should it contain 

certificate granted to piirchaaer’A assignee or representative 
certificate not essential t., 

it is merely evide»ice of title ... ,*4 

purchaser can maintain bis title without oertific^^Cto 
no appeal ^lies against order refusing to grant certificate 
granting certificate is a niiiiistefial act ... .... , 

purchaser may aypl^^ for certificate at any time .«« 

ho may alsi^ apply for aivendment 
irregularities cured by certificate 
irregularities antecedent to sale not cured ,,, 
certificate not re(juire<l to be registered ... ... 

suit against certified purchaser "barred ... , ... 

certified purchaser deemed to be real purchaser 
• benami *purchases discouraged ^ ••• 

. this provis/on construed strictly • «•« 

real owner may resist suit by cei^ifted purchase 
hut he cannot obtain declamtiou that certified piychaser 
henamdar 

mer#i possession given to real owner dons not give title 

suit based on title ifcquired by adverse possession not barred 

rights arising by operation of law not affected ^ 

€, o., of members of joint Hindu Family ... 

* * ^ 

or, of partners ... ••• 

or, of decr«o-holders ••• ••• 

or, of third persons ... , •.*• * ... 

Deli’Oerjf of possession — 

‘ delivery of possession not essential ... «• 
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Execution Sale (Money- Decree)— contd. Page. 

(la) Moveables — ^ i- 

property Ecixed delivered to pnrcliaser ••• • ... ' ... 183 

property in po»f»e«si on of .others ••• 183 

debt not secured 1l)y negotiable instrument ... *' ... ... 183 

other cases ... ‘ ^ ... ... ‘ 183 

^ « 

(b) Im moveable pfoj)erty-^ 

in possession of judgment-debtor or any person on his behalf ... 184 

in possession of tenant ... ... ... ... 184 

question of delivery of possession •vomes under S. 47 C. P. C. ... 184 

decree-holder cannot proceed by suit ... ... .v. ^ 184 

order passed on applicrfaon for delivery of possession not appealable 184 
but order disposing of objection of judgment debtor appealable ... 184 

purchaser can bring suit when his application is rejected ... 184 

purchaser of undivided share ... ... .... ... 184 

period of limitation for a suit for possession ••• 185 

suit for possession by transferee from purchaser of tenure , ... 185 

formal possession ^ives new cause of actK)ii ... ... 185 

but does not break continuity of adverse pussessioii third pf?rson 

and judgment-debtor ... ••• ... 185 

nor, does prevent limitation running wbpn judgment-debtor remains 

in possession .« ... ^ , . ... 185 

, ^ 4p- ' # 

Jiesi stance — * 

if purchaser is resisted he may complain within^ 30 days ^ ••• 186 

person obstructing detained in civil prison ... ' ... ... 186 

resistance Viy person claiming possession in good faith ... 186 

suit by a person against whom order is passed ... ... 186 

failure to take speedy remedy * ... ••• ... 186 

particular resistance or obstruction is starting point for limitation ,,, 186 

when any person is dispossessed by purchaser he may complain ’ 186 

claim investigated by executing Court, irrespective of value of 
^ property • ... ^ ... ... ••• 

when decree is transferred to Collector ' ... ... ^ ••« 186 

effect of symbolical possession on person in constructive possession 187 

where applicant not in possession* on his own account ... 187 

question of title not investigated ... ... ... 187 

objection wl^ere claim under 0. 21 r. 58 C. P. C. has been dismissed 187 
possession of members of joint Hindu family ... 187 

sons living with their father are not third parties ,,, 187 

claimant in joint possession with judgment-debtor ‘ ... 187 

order passed on api^lication iiaal ... ... ... 187 

but suit may be brought within one year ... ... ... 187 

where no investigation was made one year's rule will not apply 187 
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Execution Sale (Mon^y- Decree) — cootd. 

rehearing of execution proceodinga ^ * 

ord^ passed ex parte not set aside 

di^ossessiori by a purchaser not otherwise than in due course of 
law” ^ ^ 

but ij otherwise, if he does not. proceed utider 0. 21 r. 96 C. P. C. 

• • 

Suit to set aside sale — • • ^ 

must be brought within on® year from conftnnation ... 

where sale is void it is not rfticessary to liave it set aside* ... 

or, where sale is not authorized ... 

or, where legal representatives of judgment«debtor were not 
* prpceeded against ... ... ^ ••• ,,, 

or, where sale was made of properties of persons not parties •«» 
or, where property is wholly outside jurisdiction of Court 
or, where sale has taken placo«ati basis of satisfied judgment ... 
or, where proceedings were fraiidalent ... ... 

sale not set aside unless sale- proceeds applied for benefit of a minor 
are refunded * ... 

Effect of setting aside sale-^ 

(a) Refund of purchase-money — * ^ 

» • 

appIicaUon made within 3 years from date when decree is set aside * 

or ^nnendnd • •* ••• • c.i* • 

• • 

(b) Restitution — * » * ^ 

• Court’s power of restidition inherent ...• * ... ... 

suit for mesae*profits brought within 6 years ,,, 

Vesting* of property — 

property vests from sale a.* »•* ••• 29, 

purchaser ac([uire8 good title only against person bound by decree... 
title of purchaser not affected by errbr, irregularity or fraud ... 

' he cannot be held to have noJ:ice of irregularities ... ...» 

duties of intending purchaser /... ...» ... ... 

rights of hona fide purchasegr, where judgment-debtor had cross 
decree of higher amount ... ... ... 

or, ^here there wa^*icftgularity or defect of procedure ... ... 

or, where property not liable for sale ... ... 

or, where execution was fraudulent or barred 
• or, where decree was one which Court ought not to have passed 

or, where summons was not duly served ... ... ••• 

or, where wrong person was substituted, in pla(;e of deceased 
judgment-debtor ••• * ••• ••• 

whore Court had no jurisdiction to soli ... ... ... 
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* ♦reversal of decree does not affopt ptjrchaser other than deere0-hold6r 191 
judgment-debtor must seek redress from decree-holder ^ 191 

under any other rule confidence would be dissipated .*• 191 

where property belongs "^to infant ••• ^ ... ••• 191 

decree-holder purchaser b6uud to restore property ••• 191 

law will not permit 'him to be ignorant* of facts ... 191 

Court will not Tper mi t injustice' to be done by roasoh of erroneous 
’order ^ ... ... 192 

where decreo holder sold to bo7mJide purfjhaser for value ••• 192 

original purchaser though guilty jof devices can transmit valid title 193 

f r 

PurcJia$er^B title — ' ? 

c ^ 

right, title and interest of judgment passes to purchaser 192 

he. Qbtains precise interest of judgment-debtor ... 192 

teat to determine what he purchases ^ 192 

it is a question of mixed law and fact ... 192 

how determined ... ... ... 192 

sale-certificate not conclusive ^ ‘ ... ’ 193 

I** 

what was sold deter mined by order of Court and proclamation ... 193 

effect of error in order and proclamation ... ... < 4.. 193 

error in certificjate amended ... ... ... 193 

whole execution- proceedings referred fo ... ... ... 193 

construction of sale-certificate . ... ... 193 

proclamation has superiority over sale-certificate » ... * 193 

documents shewin g mistake in proclamation irrelevtmf... ^ ... 193 

boundaries given in yale-pertiftcato preferred to uea ... ‘ ... 193 

what passes at sale in execution of decree against Ilindj widow ... 194 

rights of purchaser of right, title and interest of member of Meitak- 

ehara Joint Family v ... * ... ,,, 194 

sale in execution of mortgago-decreo ... ... ... 194 

where a share is mortgaged sale in execution of money-decree 

passes unencuiubered share ’* ^ ... ... ^ 194 

title and inleresl — I \ 

meaning of these words ... ... ... 194 

change in interpretation of law will not affect purchaser ... 194 

right, title and interest in impartible zemindari aWcuahle ... 194 

title acquired subsequent to attachment passes * ^ ... 194 

title acquired subsequent to sale ... ,,, ... 194 

minor not bound, unless his interests are expressed to be sold 195 

right of purchaser to add tlio time judgment-debto was hi possession 

to the time of his own possession ... ... ,,, 195 

title based on decree subsequently reversed not supported on an- 
other decree ... ... ... 195 
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dut Sifle is restoreii on restoration of decree..* ,,, >05* 

purchaser subject to equities, lien, easements and •conditions of 
which judgment-clebto^ had notice ... ... I95 

purchaser affected by Us pendens ... • ... 39, 195 

revival of on execution-proceedings, being taken * 195 

purchaser purchases what was sold and not what might have been 

sold ... • ... ... • • ]95 

he is not subjeijt to secret equities . ..., ... *190 

decree-holder does not guarantSe title of judgment-debtor ^ 39, 196 

but he is estopped from setting up secret encumbrance in his favour 196 
statement in sale certificate not conclusfvo ••• * ••• 196 

sta'tomqnt anterior to purchase must be proved ^ ... ... 196 

purchaser bound by estoppel against judgment -debtor ... ,,, 196 

ho is bound by principle of resjiulimta ... ... . 196 

easonieut passes as in voluntary isale ... ... ... 196 

purchaser can prove real nature of aWoged mortgage ... 196 

decree-holder purchaser can question validity of mortgage ... 196 

if mortgage is invalid jiidgiueift-debtor cannot claim any benefit ... 196 

purchaser liable for^ revenue due before coufirinatiou .s»> ••• 196 

he is also liubitj but rM)t personally for rent due at date of sale ... 197 

sale for Court-fee payable to Government has no priority over 

mortgage sale J97* 

sale of unifcsigrled part of a quantity of land void for uncertainty 197 

• T . • . 

. • * 

Distribution <j^ sale-pro^eds — » ^ 

•sale-proceeds rateably distributed among decree-Jiohk?rs 197 

object is to prevent multiplicity of exocution-proceedings ... 197 

decree-lioldei'B must apply to G )urt holding assets ... • ... 197 

application made t)efore realization ... ... ••• 198 

assets not realized until whole of purcbase-inoney is paid ... 198 

. they nuK<it be r^^alized by process of Court ... ... ... 19^ 

money paid .out of Court are not assets ... ... 198 

liohlers of money decrees entitled to rateable distribiition 198 

decree under wffich money is pa^xblo is decree for rnonej^ ... 198’ 

for payment of mesne profits ... ... ... 198 

or, for payment of mortgage-debt personally ... ... 198 

or, for payment of h^iMncjc of mortgage debt ... ... 198 

decree directing movey to be realised from another by sale 5f 

mortaged property ... ••• • ••• ^98 

• judgment under Insolvent Debtor’jj Act ... ... ... 199 

judgment-debtor must be same ... ••• ••• ... 199 

decrees may be against judgment-debtors or their representatives ... 199 

attachment before jmlgment is effecJtivo if decree is subsetpieutly 

obtained ... ••• ••• ••• ••• 199 
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t 

• • but fresh application must bo made ... ... " ' 199 

summary enquiry whether decree-holder is henamdar ^ ..,109 

claim to attachment not enquired into ... ... ^ 199 

superior Court competent to determine claim to distribution ... 199 

when decree is transferaad ... ^ ^ 199 

distribution of assets not conclusive *adjudication of rights ... 199 

refund of aissets by persons fiol entitled to receive ^ ... ... 200 

'period of limitation for suits for refund*of assets ... ... 200 

mere order. for payment of money doe^’not give cause of action ... 200 

application for refund within 3 years when right accrues ... 200 

judgment due to Government entitled to precedence ... * , ... 200 

suit to declare that^decree is collusive maintainable ... » 200 

insolvency does not affect order for rateable distribution ... 100 

• appeal lies from an ord(3r for distribution ... ... ... 200 

High Court can interfere under S. 11? C. P. O. ... ... 2(X) 

Exeoution Sale (Bent-Decree)— Attachment, Execution of 
Decree — ♦ . 

€ 

Bent — * , 

♦ 

definition ... ... ... ... 201 

' * money payable in respect of forest right is not rent ... ' ... 201 

abwab, mathot are not rent , ... ‘ * ... 201 

abwabs not recoverable even where they have been paid * ^ ... 201 

where sum is deration for use abd occupation of lanfl ... 201 

fcatta is not abwab ^ ... ,..t ... -202 

agreement to pay abwab in a inukurari lease is valid » ... ... 202 

cesses art; not abwabs ... ... ... ... 202 

nor, are they rent ... « ... ' ... ... 202 

dak cess payabl(3 under contract is rent ... ... ... 202 

moneys njcoverable as rent ... ... o ... 202 

interest on, and damages for, arrears of rent ^ ,,, 203 

money payable out of rent to third percon ... ... 203 

assignment of arrearsC)f rent after IVey fall due ♦ ... ... 203 

revenue payable by putiiidar out of rent ... ... ... 203 

rent is first cliarge ... ... ... ... ... 203 

subject to this is amount of damages when tenan^t re- 
nounces his character as tenant ... * , ... ... 203 

decree obtained by registered proprietor is decree for rent ... 204 

decree for arrears of rent due beb'A’^een date- of sale in execution of 

rent decree and confirmation of sale ... ... 204 

agreement to pi^y rent separately to cosharers ... 204 

decree for share of rent is decree for money ... ... 204, 

cosharer cannot acll tenure or holding for his share of rent ... 204 
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Execution Sale (Rent Pecree)— contd. Paoe. 

» • * • 

where two cosliarersobtain decrees for iheiP sliares of r^nt ... 20/ 

rent is rtjgardod as due in respect of the tenure 205 

landlord is in the position of hrst mortgagee , ,,, 205 

suit against transferor a«d transferee of part of tenure * ^05 

tenure sold ki execution of mortgage decree resold for arrear of rent 205 
but when sold for arrears of rent it can^ni^t be resold for^previous 

arrears ... ^ ... ... ... ^05 

effect of vesting of the tenure ir^ Ofhcial Assigut 3 e * ... 205 

Sale of tenure and holding — • 

. • 

under A&tX of 1859 tenure in arrear only sold ... ... 105 

decree- Insider bound to proceed against moveables * ... ... 205 

under Act Vllf of 1885 landlord can proceed against tenure or 

tenant personally ... ^ ... ... ,,, 206 

where decree is or Cilnnot be enforced^by sale of tenure, charge not 

enforced iu any 5ther way ... ... ... ... 206 

where landlord has taken mortgr^e ... ... 206 

where landlord purchases tenure in execution of his mone^i-decree ... 206 

single decree for^consoliduted rent of several tenures ... ... 206 

decree in a suit on au^instalment bond for arrears of rent ... 206 

• « 

decree for rent against Hindu v^ddow ... • ... ... 20? 

right to briag teuv^re to sale belon^^s exclusively to landlord ... 207 

person who obtains deo^^ee after he has parted with property * ... * 307 
parting witli property subsequent to decree ... 207 

decree obtainec) by landlon^ Vlio parts with property or, by assignee 

of arrear execut^l as money-decree ... ... ... 207 

BO assignee of a decree merely can execute it as money-decree • ... 207 

execution of decree Joy assignee ^ ... ... * 2,01 

strict construction of the rule ... • ... ... 207 

assignee does not include heir, nor representative, nor trustee ... 208 

• . * • 

LUnitation — * • 

application for exe?ution of decree/or sum not exceeding Ks. 500... 208 

decree obtained by cosharer landlord ... ... ... 208 

limitation runs from date of decree ... ... ••• 208 

special ihle of limitatiori.tlot extended by* application of ordinary 

rules ...* 208 

Application for execuiwn--- 

what must it contain ... ... ... 208 

simultaneous issue of attachment and proclamation ... 208 

"ft 

Proclamation — 


what must it contain 




209 
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B:i:eoution Sale (Rent-Decree)— contd. * Pa«8. 

tenure or holding^at fixed ratda, first put up to sale, subject to regis- 
tered and notified inciuubraoces ... ' ... 209 

occupancy holding soUl witli power to annul all incumbrances 209 

proclamation pablianed ip land and mal kachari * ... 209 

sal© not held until 30 days from proclamation ... "" ^ ... 209 

Rfilease from aUachmmt — * * 

claim to attachment not maintainable ... ... ... 209 

* 

■grounds on which tenure will be released from attachment ... 209 

underteuure-holder may prevent sale by payment ... ... 209 

purchaser from tenant judgment-debtor ... ... « ••• 209 

transferee of whole*^or portion of tenure ... ... ‘ ... 210 

transferee of non -transferable occupancjMiolding ... ... 210 

order to make deposit not appealable but open to revision ... 210 

notice given to decree holder and judgment-debtor . ... ... 210 

< 

Rights of person making payment — ‘ 

amount paid is debt secured by mortg^gb ... ... * ... 210 

he is entitled ttJ possession ... ... ... 210 

he is not bound to bring suit for possession... ^ ..t ... 210 

uuderlessee i^ot evicted when lessee surrenders ... ... 210 

• statutory lien does not affect any otifer remedy ... • ... 210 

charge enforced by suit ... . ... *...** ... 210 

purchaser at mortgage-decree cannot recover iriof/ey ... * . 211 

inferior tenarit'^iir iy deduct amount from rent * ... 211 

mortgage has caddttional lien ... ...* ... ... 211 

coteuant not entitled to charge ... ... • ... ... 211 

landlord estopped from questioning right of party when he with- 
draws money ... • ... * ... 211 

Purchaser — 


decree-holder may bid s.. ... •*.. 

judgment-debtor cannot ^ ... ... * 

recorded tenant whose{ interest was j^^eviously sold m%y bid . 

judgment-debtor liable under S. 185 I.JP. C. ... 

purchase by judgment-debtor not void 

it is merely voidalde * ... ..•• ««, ••• ^ 

attaching creditor may apply for setting aside 
so unregistered transferee of occupancy holding 
decree-holder and judgment-debtoj: are necessary parties to pr 
ceedings 

application made within 3 years 

whether appeal lies from order passed ... ... 

no appeal lies on behalf of purchaser ... ... 

person not a party, may bring suit ... ... 


211 

211 

211 

211 

212 

212 

212 

212 

212 

212 

212 

212 

212 


... 
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Sbtecution Sale (Rent-Decree) — contd, Paob. 

(8a7«— * *, * 

tenure hoMing at fixed* rates first put up subject to registered and 

notified incumbrances ,,, , 212 

occupancy holding putnip free from all inciimbranCfes * 212 

Local G^ofornment may direct Uuil occupancy holdings may be 

dealt with as tenures ... * ••• * — 213 


Sale set aside on payment by jud{fnieM-deh toy ^ 

decretal amount and 5 p. c. of purchase-money must be deposited ... 
simultaneous application under O. 21# r. 90 0. P. C. cannot be 
mads * 

deposit toade within 30 da 3 ’B from sale ... • ... ... 

fraud does not give extension of lime ... ... 

Court cannot extend time ... ... ... ‘ 

rule applies to salejof piviperties situate in Orissa Division ... 

judgment-debtor nhme can apply 

unrecorde^l cosharer is not repre^pentativo of recorded tenant ... 
difference in application of rnle id Bengal proper and Eastern Bengal 
tenant paying may fcAie his cotenants for contribution but hot with 
respect to 5 p, c. • ... 

order deciding whether judgment-(\ebtor has complied with require- 
ment of^lj^w appealable 

when purchaser is s<;ranger propriety of order questioned unde? 

s. ri5 0. p. a . . / 

recovery of nvisne pro6ts from landlord purchaser 
O. 21, r, 91 C. P. C does not apply ... 


213 

213 

213 

^213 

*213 

213 

213 

213 

213 

214 
2*14 

214 

214 

215 


Purchaser s title — 

tenure or holding passes to purchaser ... * ... 215 

he acquires it free from incumbrances ... ... ... 215 

* ho is entitled to*be put in possession of tenure as it originally stood 215 
. right to hold hij-jote lands passes ♦ ... ... ... 215 

landlord cannot jay that what \^8 sold is the interest of an uiider- 

raiyat ••• ... ••• • 215 

wimre share of tenure has been recognized by landlord... «.* 2l(J 

purchat^er of right, title a*id interest of out) cosharer ... ... 215 

coaharer landlord pur^iasing cannot raise question of transferability • 216 

suit against any one of joint tenants ... ... « ... 216 

sale passes right, title and interest of judgment-debtor only ... 216 

so, tenure sold without a second proclamation required under S. 165 

B. 1\ Act ^ ••• ••• 

‘ purchaser at sale in execution of decreq against "Hindu widow ... 216 

when tenure is not sold purchaser acquires widow’s interest ••• 21b 

execution against reversioners ... ••• 216 
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' Hale passes rijjht, title and interest of registered as well as imregis- ' 

tered co-owners ... ^ 216 

questioD whether one tenant represents his cosharers is one of fagt 217 
pnus is upon landlord *to shew that judgment-debtor was sofe re- 
corded tenant ^ 217 

^yh©re landlord aecepted rent from sOme of the heirs of recorded 


tenant ♦ ' ‘ ... ... 217 

'sale in execution of decree against recorded occupancy raiyat ... 217 

uurecorded»traiisferee can contest sale fraudulently made ... 217 

sales under Act X of 1859 ... ... ... 217 


Protected mteresis — 

_ r. 

purcliaHcr takes subject to protected interests ... 

<«at lo determine purchaser's rights 

he Is entitled to realise rent direct frou tenants ... ... 

he acquires preferential title to mortgagee ... 
raiyat holding at fixed rates is not occupancy raiyat by 12 years' 
possession » ... ^ ‘ ... 

right created iJi^ith written consent of landlord is pi;otected interest... 
“ plantation includes assemblage of growing plants .a 
betel leaf may Le plantation ,,, ... 

f 

Jncumhrance — .. , , 


incumbrance erected by laches or acquiescence « 
s.iie, gift, mortgjlge, lease or exchange ... ‘ *' ... ^ 

mortgage-decree . ^ ... ,I,« ...' 

mortgage created by operation of law ... «... 

under-raij^’at’s lease 

i ''' 

Mode of amiding }ncu»ibmnc€S — 


217 

217 

218 
218 

218 

218 

218 

218 

218 
218 
. 218 
218 
218 


sale does'not IpKo fiudo cancel incumbrance ... 

. ... 21? 

poAver of avoiding ineiunbrances lost by waiver 

... 219 

service of notice is onl^y mode of avoiding incumbrances 

... 219 

-application mule lo Cv/llector within t\v\e year from saVe 

... ‘219 

where incumbrunces involved puroluiseR in a suit 

... 219 

application not effective, if not made within time 

... 219 

minor not entitled to fresh period of limitation^ 

' ... 219 

portion of underteuure not annulled ... * , 

... 219 

superior fncumbrance must be annulled first 

219 


persons seeking to avoid incumbrasce must" show that it is incum- 
brance ... ... t 220 

onus is on the d«fendant^o shew that it is protected ... ... 220 

notice unnecessary w'here purchaser and incumbrancer are 

same ... ‘ ... ... 220 
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Bxecution Sale (Rent-D§cree)— concKI. 3 

^ where*iin(ier>raiyati lease was nnregiaterct\^aiul landlord was purchaser 
piirchae^r niufit shew that notice has been served 
servic^j of notice is no bar to application for setting aside sale 
purchaser of undividec^ share of land cannot annul incuir^brance • 

nor, can jHjfj of several tenure-holders purchasitig tfM) tire 
landlord purdiasor cannot oust inortgijLgee without* nnnnliing in- 
ciunbrances * ... * < 

execution purchaser subsec pierftly in execution of rent 

decree 

no form of notice has been prescribed • ^ ... 

notice tv>^ specifying particulars n<»t bad 

Subdiviaional Officx^r has no power to issue notice • 

notice signed by Deputy Oollectoi* for Collector not bad... 

but mere approval of Collector does not validate notice «.« 

Collector's function^ merely ministerial 

service of notice ipfole in same manner as Htniimous ... i 
incumbr ’Hce annulled from service of notice 
subtenant liable for mesne prolits# 
period of limitation to annul incnmlu’auec 
no notige to (pi it nec|^s*sary 

notice does not bar suit for rent ^ ... / ... • 

enhancement*)!: rent of protected interests 

f ft * • • • 

Purckaaev'^ UahiUltj — > 

purchaser liabi^ for rent due before contirmation of 

lie is not liable* for rent du^ prior to bis purchase • 

arrears due betweiTfi date of suit and date of sa*e ••• 

purchaser barred by terms of kabuliat 

stipulation for payment of unusind rate of interest ^ 

landlord barred by statement in proclamation ... ••• 

*DiH2m$He}<sioH — * • • 

‘dispoftsession by delivery of possessitm by G )urt i^ not dispossession 
by landlord * ... .../ ••• * • 

suit to recover possession not gov^Tned by Art. 3, Sell. Ill 

D'tuposal of sale^pwceeds — , 

■ mode of distribution of j^roceeds of sale ... ... *••• 

charge in respect of arrears due between institution of suit 
order determining landlord’s right to receive nione}’ is a deciee ... 
landlord’s right to rent up to conlirmation of sale 
he is entitled t6 interest ... ... 

• • 

mortgagee’s light to sale procoed.s • 

^ suit by the purchaser of a share of tenure ...^ 

•i^it for a share of sale pfoceeds imt cognizable by Cause Court 
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■ , property in the bande of —not liable to aale ... 14} 132 

Pines— i8f«e Distress— 

recovery of — ^by attachment and sale ... 303 

Fixtures— 

not separately sold . • ... ... ... ... 132 

Fraud- 

« 

sale brought about by — ... ... ... ... 5 

sale set aside on ground of-*- » ... ... ... 25, 170 

— by purchaser discouraged ... ... ... ■ ... 30 

assignee of parch astr not affected by latter’s — 30,192 

Good, faith— See Coort’s duty — 

Gravel— 

' — is mineral ... ... ... ... 45 

« ' ' 
'BiBa^dahipSee Rkstrictions on Compulsory Salk— 

revenue sale s^t aside on ground of-:- ... ^ ... 25, 245 

Hindu widowr-fi^ee Rbpuesentation— 

House — See Acquisition for Public Purposes — ... 

V . . « . 

Implements of Husbandry— 

not liable to sale'- ...• ... . 13,133 

Incumbrance — • ■ . 

wlmt it includes ... ... ... 21.8, 253, 298 

mode of avoiding— ... * ... ' ... 219, 254, 298 

Iniunoticn — 

attachment and sale in case of disobedience ... , 10, 305 

j Interpretation— See Sty).tote— ' 

Irregularity— ' ^ 

material— vitiates sales ^ ... ... ... 25, 170 

connection between material— and inadequacy Vf price... 26, 174, 249 

burfed by certificate of sale ... ... ’ . ... 29, 181,245 

« 

Joint Hindu Family- , . 

rights of members of a — ... ... ^ 183 

Khudkast Baiy&t— ‘ , 

protected from ejectment . ... ' ... ... 298 
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J^aiKl— ACQmSITlON FOR PrJHLIC PCJRFOSKS — 

Landlord— 

• • 

acqirisition*of land for-r- 

9 

Lease— ■ * . 

restraiying alienation saleable ...• T,, ,,, 

• • 

Licensee— . * • ^ 

not entitled to coinpeneatioif money * 

J9 

Liquidator — 

propenty in the hands of — not liable to sale ... • .. 

« 

Limitafion— • 

for suit to set aside sale is one year from coiidrmation 

Limited owner— , 

« 

■ sale by — not compulsory ... 

• • . 

Lis pendens— * ^ 

applies to compulsory sales ... ... 

• • 

Manufaotorjr — See Acquisition Public Pu^Vosbs— • 
Market vafue— ^€6 Acquisitioj^for Public Purposes — 


4(1 


15,130 


‘ ‘ 85 


... 103 


188, 249, 275, 295 


39, 195, 262 


Mines *and ^inenald — See Acquisition fob Public Purposes — 

Misrepresentation— ;^e«*CouRT’s Durvr— . • 

•« 

Mistake— 5'^e Court’s Durv — . 

Mitakshara property — See A.5sicnmknt, Restrictions on — 

Mode of Sale— Sale— 

• • • 

Mortgagee-r- . 

Sale by — not compulsory * ••• 

l^urchase by — in possession fo^ arrears of rent or revenue 

. 

Negotiable instrument— 

« # * * 

sold through brokift^ ... •« 

Notice— See Safeguauds of Comfui-soby Sales . 

Oeoupanpy right— • » 

Sale of — • ••• *'* 

Officer— • 

, —cannot buy ••• • ••• - ••• 


11, 15J 


14, SOS 


... »1, 161, 303, Sl3 



INDEX. 


Official Assignee— , Paoc, 

^ jfjiropert^' in the hands of — not liable to sale ... .i. 14 

Partition- 

definition ‘ ... ... ... ... 225 

partition involves division ' ... , ... ... ... 225 

cbrnpcnsiilion for eqn-ality of partition ' ... ... ... 225 

partition among *'jo- owners not luivinj^ same estates ... 228 

parfcjes must have ascertainable sh?.re8 .u ... ... 225 

power to direct .partition by sale statutory -... ... ... 225 

where sale ordered instead of division ... ... ... 225 

rule applies to partition of uiortgagee-rights ... ... 226 

Court’s power absolute ... ... ... ,6, 226 

but in absence of request for sale Court lire no discretion ... 226 

any Hjoteiiant entitled to ask for sale ... ... ... 226 

Itequest for sale — 

made independently of proceedings ... ... ... 226 

after preliminary decree ... '... ... 226 

on behalf of any party under disability ... ... ... 226 

1 but Court must be satisfied that it is for liis benefit ... . ... 226 

request for sale may be witlidrawii ... ... ... 226 

(jouiCn enquiry — 

whether there shall be partition by sale or allofnienl is a jiidiciai 

(pjestion ' ^ ... ... - ... ... 227 

sale ordered on allegaiion of one party ... • ... ... 227 

where property cannot be partitioned without destroying i,ts intrinsic 

value, sale should V>e made ... ... ... ... 227 

person seeking sale should state grounds ... ... 227 

dissent of other parties does not take away Court’s juris- 
diction ... ... ... ... 227 

burden of proof where propriety of partition by sale obvious ... 227 

how such burden discharged ... ... ... 227 

where sale refused and paiviti on ordered ... ... ... 8 , 228 

' onus is on owners \)f sm iller shares desiring sale ... ... 228 

Grounds for ordering sale — 

sale Tnore beneficial than division ... 8 

where partition made by sale and not by alhitment •«• ••• 228 

Court disregards matters of sentiments ... ... ... 8, 228 

reasons must be shewn for preferring sale to partition ... .•• 229 

: sale ordered though forbidden by will ^ ... ... . *•• 229 

Court would. not arbk.rarily irterfere with rights of property 229 

partition of part and sale of rein dll ler ... ... ... 229 

order for sale is decree ... ... * : 229 
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Official Assignee— eonelil. 

• f ' 

Purchaser — , » ^ 

sale*8ubject to reserved bidding 
anjr shareholder may bid 

lie has prefereiitia) t>id ' 

sharetWlder may offer to buy share of party asking, for sale 
where two or niQre slmrehohlers offer’to buy 
sbareholdev not compelled sell . 

Dwelling house — ' * 

rights^of stranger pnichasing share ih dwelling hojise ... 
>ihaiVliolder offering to purehuse his share ... 
sharehohler cannot buy when detTee for posscssftn is being 
whom does word ‘‘ familx' ” include 

meaning of word “ lioiise ” ^ ... ... 

• 

Mofle of mle — • ^ • 

when siyile is by Higli Courts^antl J 'ntfrt of Ih^cordcr of R 
wlieii sale is by other Convts • .. ^... 

Confinnation c^sale ^ 

Court’s power to refuse coafirniation 

sale not vaoatod for mere inadequacy of price ... 

wliere iuadeqjOaoy will result iiT an order for resale ^ 

> 

(/rounds foi\oeiihuPa8ide sale — • . 

. must relate to misapprehonsion or misconduct «ffle ... 
purchaser en tilled to rely on records 
he is barred by such records 

Sale-proceeds — • 

purchai^er not hound to see to ap{)lication of sale-proceeds 
proceeds distributed in accordance whh riglits of parties 
* excluded person noi without t^emedy ... ... 

order for sale o^eerates from its^date ... 

rights of persons not absolutely entitled to property ... 
rights of persons having lien protected ... ••• 

lien Sttaches to pr<:i^*<siJ(fs 

charge for owelty h,ai]» precedence over mortgage 


Paob. 

• • 

♦ • 

... 

... ^2^ 

... 2f?0 

.A 231 


... 8, 230 
... 8, 230 
executed 230 

... 231 

231 


g.fiu ... 


231 

•i'U 


231 

231 

2«1 


232 

2.32 

232 


2.32 

2.32 

232 
238 

233 
233 
283 
233 , 


P^artner— . , 

sale of interests o£ partner in partnership properijr 15, 130 

» 

Pawnee— * 

sale hy — not comptilsery ... 
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Protected Interest— 

,«afe subjected to — 
what is a— • 


Penalty— , 

, fecovery of — by attachment anti sale *»• •** 303 

1,1 

Permanent Tenure— 

what it means < • •• •«* ' .s. 87 

compensation payable * ' ... ... * 89 

rent is first charge * ••• ••• 203 

sale for arrears \)f rent ... ... ... 209,212 

•> . •f 

personal Bights— • 

« confer no right to compensation njoney ... ... ... 85 

Polity of Insurance— 

liable to Sale ••• ... ^ ... •*. 131 

Postponement— iSf«e Stay of Sale , 

e 

precept- 

attachment by issue of— t : ^... ... „ ... 130 

Pre-emption— '• 

sale by right of — not compulsory ... ' ^ 4 

Proclamation- 

must specify property to be sold, time, place and ter.nis of .sale’ ' 19, 151, 

• «'■ I \ ^ 

242 

omission to specify jgarliculars destroys its value * 19, 152 


19, 152 


217, 2.55 

218, 255 


^blio Demand— See Certificate Sale— 

Fnblio Policy— see Rkstrictiohs or coj^polsory sales- 

P^vchaser— 

»• 

» person competent to enter into contract caU buy .. 20 

i, ofiieers connected with sale inaompelent to buy^ .. 21, 161, ?03, 313 
principle: — duly in conflict with interest ... ... 21 

li. defaulting tenant cannot buy ... ^ 5, 21, 211, 258, 292 

owner competent to buy but cannot acquire statutory rights 5, 21, 258, 

292,296 

cotennnt buying must reconvey ' ^ 21,259 

in, decree-holder cnnnot, without leave, buy at sales in execution of 
decrees for money other than rent ... ... 22,161 

‘ tv. eoaharer ha# preferential right to buy ... • ... 22, 163, 229 





Purchaser — cod t < I 


Hl.'i (luty-^ • ^ • 

n « 

to abstain from breacli of •trii.st, intimi<!ation or falaoliooci 22 

agreerfieiit to stille coiapctUion fraiuliilcut ... • ... 22,172 

combination from lioneftt motive not bad .** * * ... 23 172 

not alfec?efl by irregularities ...* ... 29, 181, 190 

to examine records ... * •... ... ^ 29, 190 

contidence in Court’s proceedings uecessai;y ... ... 30^191 

fraud discouraged ... ... • ••• 

rights of assignee of a purchaser without notice of hitter’s 


fjaud • ... ••• ... ^.1 

revi3rBaN)f decree suhsetpient to sale 

wliere sale frauduleui or without jurisdiction ,, 

where decree-holder is the purehaser ... 

His title — ‘ » 

purchaser gets stfftiitory title 

i. Acqumti(yn of land — • 

acquirer does not get subjacent and ad jacent support .. 
owner may worlT mkies underneatli ... 


30, 192 

30, 191 

31, 191 
3i,^Wh 


3G, CA 
37, GG 


ii. Revenue Sate — * • 

• * 

purchaser gets estate free from iifcumhrances • 37,252 

he is ilot privy in esja^g to proprietor ... 37, 252 

nor, bound by^his acts and Relies ... 37, 252 

ihterest created by operation of law has sannl e^^oct as interest 

actively created ... ... ... ... •.» .37 


iii. Putni Sale — • * • 

purchaser acquires property as it stood at its creation ... 

iv. ' ExecuUou Sa\e — • 


38, 297 


purchaser acquires right, title afld interest of judgement-debtor 38, .39, 192 

judgment-debtor cJninot claim be«elit subsequently accruiyg 38, 19G 

» 

Purchase' money — 

• ^ • 

price of moveables pifta at time of sale •.« JR3, 164 

15 to 25 p.c. of pri(;e*of iiuuioveablo property paid at time of 
sale ... ... ... ... ... 23,W, 243, 292 

'resale on default of payment ... * ... ... 23, 1G5, 243, 292 

rights of purchaser before confirmation ... ... ... 23 

sub-purebaser ... ^ ... * ..• 23 

refund of — on sale being set aside ••• ... 26, 189, 251, 295 

refund is condition precedent ... ... ... ... 36 
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Putni- 

* f/ origin of pntci ^ 
tl< Jinition 

not forfeited for non-j>ri3^ment of rent 

piitnid.ir entitled to Buhiet 

Bale of tenure for arrear 

use of word, “ piUni/’ in leas<\ 

j>utni lease is not for agricultural purposes . 

putni granted tby Hindu widow ^ . 

c 

limitation for setting aside such settlement . 


Paof. 

279 

... m 
. ... 280 
... 280 
... 28 a 
... 280 
... 280 
... 281 
... 281 


Jlights of a piUnidar — 

covenant offending ^**ule against perpetuities 

tenure intermediate between zemindar* and piitnidar ... 

*phtnidar cannot throw up putni 

nor, zemindar bound to accept relinquishment ^ ... 

one of several grantors cannot get' rid of putni as to bis share 
alwiteinent of rent if lands are taken for public purposes ^ 
or, if resumed as Chakran ’ c ... 

or, if aflsets tall short of amount stated in lease 
putnidar is not proprietor under L. U, Act J,, 


contra<.‘t by :^?mindar’^t(> pay pooUnuidi cesses 
* piirtition betwe^en zcinindar and putnidar 
doiiUrine of, inqrger applies ... ‘ ... 

Vhovdehiari chakmn luNd ^ — ^ 

% 

annexed to nmlguj^ari.lantls ... .A 

putnidar entitled, if covered by lease ... 

limitation for suit to recover possession 
rent pav^uble ... • 

tt 

rigiit of zemindar to refuse settlement 



... 281 

... 281 

... 281 

... 281 

... 281 

... 281 

... 282 

... 281 

... 282 

... 282 

... 282 

... 282 


282 

282 

282 

282 

283 


LiabiJily io pay rent — 

* 

of person registered ip zemindar's sherista ... 283 

abesence of Registration does not bar suit for declaralioii of title ... 283 

object of registration ... ^ ... ... ,,, 283 


zemindar cannot refuse to register ... * ... ... 283 

rights of zemindar if no security and fee have been given ,,, 283 

account produced by zemindar accepted as prima facie correct ... 284 

suit for security maintainable ... ... .w' ... 284 

zemindar can proceed against former tenant ... ... 284 

l>ut he cannot refuse to recognize transferee when no security is 
demanded ^ ... .*♦ ... 284 
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Putni— contd. 

where feeeurity ie not ap^oyed application may bo made to .Civil 

Court * * 

^ • ••• ••• ••• 

payment of landlord’s fee *on succession 

fee not required when putni is sold under Ilegulafion ...» 

Transfer oJh» Share 

zemindar not bound* to recognize transferee* of portion • 

except when made with his cotisent • ... 

transfer is not void . 

suit for contribution by tranwferCo of portion 

application or suit for registration made at any time »... 

Periodical'' Sales — 0 

Putni feegulation complete in itself 

not touched by Rent Acts 

right to sell for an’*!ars of rent * 

right to sell twico^every year ... ... K 

what applk‘atiou should contain# 

sale at beginning and middle of b'^isli or Amli year ... * 

proceedings anal^gnon^s to distress 

strict compliance wifli formalities necessary 

omission doesjnot render sale a nnlkty * 

presentatic.'Ci^of petition on 1st of Bysakh or Karlic 

when 1 si is Sunday ^ ... ... ...* * 

application wjtU iiotite Stuck np in#conspiciious part of the Cnlrhcry 

name of putni And of putny«*ar set out ... .... 

notice not coutainirv;’ any order as to lots to be sold 

petition need not he iiiimediately stuck up ... ... • 

• 

Notice — • , 

sticking nfj of certified copies instead of original petition 

pC'Sting it in some book not accessible to*public 
. . . • * 

'keeping it in bundle ... v 

sticking up in oilier board from 10 a. m. to 5 e. M^on wt ek da} s ... 

notice taken down at time of sale; 

notice stuck up at sadar Cutchery of zemindar 

also pudlislied at defaulter *... 

publication how provc^ ♦ ... ... 

onus upon zemindar to prove compliance with formalities • 

«;eunudar is not to make out stututorij^^ mode of proof ... 

analogy between sale of putni and that for arrears of revenue 

object of notice of sale ... ••• ^ •••* 

publication at distant cutchery or perscAiuI service 

mode of publication ... ... * 
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• « 


Putni— conld. 

what is Cutchery 

bad and defective notice ... ... ..., 

evidence of service should be in writing 
proof of publjjcation of notice on spot 

plea of non-service of notice or informality taken at any st^e 

plea must be oneu>f substance ^ 

pleas not coijsidered good * . . . . * , . 

* * 4 

Slay of sale — , 

payment by undertenant 

payment into Court or to zemindar is immaterial 
wdiere zemindar wa^ aware of deposit 
depositor must have recognised rights 
* undertenant’s name need not be registered 
tender must be of whole amount dueund without any condition 


Under teruinfs rtyh ts- 


Pag*. 

288 

289 

289 

289 

289 

289 

289 


289 

290 
200 
290 
200 
290 


amount deducted from any rlaiin of rpfit duo from him 
if no rent is ^ue undertenant acquires lien ... ^ ... 

he is entitled to obtain immediate possession * ^ 
his lien take^j priority^ over decree for iirrears of rent obtained 

* undertenant’s possession is that of usufructuary mortgage? 
he^is bound to pay rent ... « ... '* ... 

to give notice of his title to raiyats ... / ... 

effect of false allegation that no rent was due .,t ^ 

possession becomes tKlverse on satisfaction oil debt 
suit for recovery of amount ... ... * * ... 

payment^made on ac’count of subsequent rent is not a charge 

Contesting the right tu.scll — 


application for investigation of zemindar’s <iemand 
sale not stayed if no award is made 
pntnklar may deposit amount to stay sale ... 
tender made by imrei^istered transferee 

3/ ode of conducting Sale — , 


290 

290 

290 

290 

291 
291 
291 
291 
291 
291 
291 

291 

291 

292 
292 


sale to higlicst bidder but not^to defaulter, nor his undertenants 
lifteen p. c. paid immediately and l>alance on tlt(5<)t]i day 
resale in default of either ... ... * • 

liability of first purchaser on resale 

lifteen per cent, not refunded, if zeiriinder accepts arrear from defaulter 

deficiency levied by process for execution of decrees 

originally pntr« sales c(»iducted by Civil Courts 

delieieucy recovered without suit 

duly of Officer conducting sale ,,, 


292 

292 

292 

292 

*292 

292 
202 

293 
293 
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Putni— contd, 

* Completion of Side , — • ^ 

putni cafinot be soltl.piecemeal .«• 

sale becomes absolute on the 8tli day on payment without any 

application • ... ... • • *•.. 

certificate of sale need not bo rej^istercd ... ... 

arnuldiistuk or order for possession , ... ... 

>!• * . • 
application to Court to be put in possession... ... 

where zemindar withholda^aniulduatuk he is not entitled to recover 

rent ... ••• «•* ••• 

purchaser may apply to Civil Cour4 when opposed by defaulter ... 

, pfoclamjition by Court ... *** 

a^1 of police and other public ofllcers ^ ... 

1 

Suit for setting aside sale — ’ 

sale invalid if*tbere is no arrear ... ... 

effect of deposit with Collector ... 

wlici’e provisions of Reguhjtion are not strictly complied with 
inadtMpiacy of price is no gr*^und for setting aside ssje... 
suit cuuitci^iigViglit of zemindar to sell ... ••• 

ufiregistered pfopriet<u' can sue ... ... 

* • 

where sipt may be brought • .A 

suit brought J)y cosliarer 

sujt must forgetting aside sale of whole piitni • * 

limitatipi| for {-.MiiSi « ... ... 

• • , 

. Effect for setting aside tt sale — • 

i. purchaser indcmnilietl ... 

ret>md of purchaHO-nioney.vvitli interest 
damages and costs ... » 

paynnent of rent by purcliaser is not voluntary payment 
. , li, ptitiiiihfr restored to possession^ 

ze min dan- entitled to bring suit iior rent ... 
limitation dtics not run uut*l sale is set aside* 
putnidar entuled to deduct (tmuunt collectecf by zembidar 
pulnidar entitled to sue pnn-liaser for mesne profits 
lirjiitation runs wiioi^ prcdits are actnuily received ... 

holders of luideriLcmu’os get back possession ... ^ 

• ^ 

Purchase hg defaulter — * 

' defaulter cannot annul incuniltiances ... ••• 

defaulterwecordcd or not, prohibited from purchasing ... ••• 

iltfaulter Ciinuot claim rent from durpirtnidar during period of 
eviction ••• ••• ••• 

contract to purchase for benefit of defaulter 


Page. 

295 

295 
993 • 
293 

293 

294 • 
2^4 
294 
294 


294 

294 

294 

295 
295 
295 
4295 
295 
295 
295 

295 

295 

295 

296 ' 
296 
296 
^96 
296 
296 
296 
296 


296 

296 

29T 

297 
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Putni — contd. 

*: ■■ 

^'Ma7ni purcb/ise not absolutely void ... ... ... 

* one of defaulters purdiiasiug is as trustee for liis cosharers 

< 

Rights of the purchaser — ^ 

sale gives/* parliamentary titie ... * ... 

it destroys all iiicuinb^^auces , ... T, 

unless right of m^^king fberti expyeflsly vested 
where putni is sold in different shanes ... 

purcliaser not prjvy in estate to defaulter 
^ anything which restricts rights of pntnidar is incumbrance 

customary riglit to apjT^'opriate trees 'is incumbrance ... .4, 

so is adverse possession 

incumbrances are not ipso facto avoided ... 

iuciiuitrances existing previous to creation of putni 
onus when land is proved to he within ainh't of putni ... 
validity of sale not impeached collateraV’y ... 
receipt of rent by purchaser amounts to waiver ' 

limitation for avoiding inciimbrawces ... 

Khudhist raiyat-^ *■ 

purchaser cannot eject khudkast raiyat ... 

•nor. annul bona fide engagements with him ... « 

raiyat resident in anotlior moussali ... ... • ♦ u. 

cultivator acquiring 'mirasi right under arrangement 
creation or growth of right to appropriate ire cs * ,, , ... 

zemindar purcliaser is liot in better position \ ... • 

purchaser cannot recover higher rent than his predecessor, , 
suit by holder^of kaiiui mourashi jama being dispossessed by pur- 
chaser ... ^ ..i ... < 

holding not held by khudkast raiyat 

liability of the purchaser — ^ ' ' 

for rent of month in which zemindar presented application 
•sale subject to charge on teriire for previou|3 years ...» 
decree for such arreur is rent decree under B, T. Act 

arrears subsequently accrued realized by summary process 

w ^ 

Disposal of sale-proceeds — ** 

« 

one per cent. Carried to account of Goverurnent ... ... 

balance on account of \v Inch sale was niittde 
antecedent balance not included in demand 

♦ 

nor, recovered by su^ninary s^le ... 

remainder held to answer claims of as'signees of valuable interest ... 

. aeputuidar not entitled to share* ... 
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Putni —con Id, 

8«it by person iiaving valuable interc^^ts within 2»inoiitIi8* 

award o?C()mpensatv)n 

proportionate division among claimantH ... 

previous rent decree has priority over niortgugtj deci^io ’’ 

siirplvis sale-proceeds continue to1)e property o£ defiiulter 

claim enforced only by suit ... • ^ 

contract between putnidar and dnrpntnidar 

amount advanced by mortjj-agee is charge ... • ... 

right of nndcrton ints to recover coinponsalion 

if any rent remain due, claim for cwmpenaation (;annot bo made 

siiH)stantial compliance witli requirements of law 

reihainder paid to putnidar after two mont!;s 9 

).fayment to undertenants or assignees executing decrees* 

suit to recover surplus sale- proceeds wrongfully taken out 

withdrawal of;>deposit on substituting Government securities 


Eatification of Sale - 

^ * 0 

void sales conlirmed directly^ or by cotiduct , ... 35 

where judguieiil-debtor receives surplus sale-proceeds ... 35 

or*, where sale-fjroceods applied to payment of his debts 35, 189 

or, beconjes a bidder » ... ... » 36 

refund of puridiase-money is a condition precedent to sale being set 
Qside *» ... ... * * ... 36 


Receiver— * / 

* . 

property in liands of a —not liable to sale ... 

» f 

Recoupment~*SVf? Ac’qmstTioN for PrinLio Piun'osEs- 

Reference *Vt\>uisrri()N Voa Prini.u’ Pukcosks— - 

» 

Ref und — See S a i jc - P hock k i rs — 


13 , 10 . 3 , 305 


Reinvestmeiit— acquisition loiaPuin.u; Pukposks— 

Religious fendowment— . 

not liable to sile , ... .A ... 13, f31 

Rent— E nrcution Sauk (Rxnt-Dkchkk)— 

pn|chase by defaulter^of airear of rcMjt ... ... 5, 21, 296 


Replevin— Djsthsss— • > 

i 

Representation— 

sale lu execution of decree agamst one representing 0 them ... 40 

against the manager or kurta of Mitakshara family ... 40| 194 

against recorded tenant * ... 40, 217 

against Hindu widow ... ... ... 40, 194 

right of persons not made parties ... 40, 108 
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Hesale — 

c oSr default of'payineDj of purchasc-iuoney ... 
Rescue— aScc Distkess— 

< 

Resistafic^— * * 

♦ ♦ 

to purchaser taking possession , 

Restrictions on Compulsary Sy*es— 


... 23, 165, 243, 292 


*i8(>, 294 


i. Harihhip — ■ * < 

, goods not liable to sale, necessary wearing apparel or per.sonal 

ornaments • ... ... ... *<13, 133 

t 

tools of artisans , ... ... ... 13, J33 


houses and iinpleinentH of husbandry of agriculturist 
'"vvife^Sc ornaments 

land belonging to agriculturist in the Punjfib 
portion of property ... * 

part of a house, manufactory or other building 

* % 

ii. PuhViC policy — * 

religious endowment 
property in the hands of receiver 
«»or of Official Assignee or liquidator ... 

or of executor or administrator ... ^ ... 

or of 06urt of STards ... ... ^ 

f • 

Exceptions — % ^ 

* . • * 

sale of occupancy right in execution of rent decree 

right of a raiyat in Chota Nagpur 
house of agriculturist ... 


13, 133 
1.. 133 
13, 133 


13, 43, 132 

13, 131 

13, lrt;5, 30t» 

... 14 

• « 14, 132 

14, 1V)4, 240 

14, 203 

14 

•15, 133 


Revenue— 


litwiue Sale Laics since the Permanent Settlement — ' 

general policy is to protect public revenue ... ... * 234 ' 

«, law of summary sale is afyevil ... 234 

DefinitioTi of lleveniCe — 

it includes malikaria ... ... ... ... 235 

what is an arrear of revenue ..t ... • , . ... ,.f 234 

paymei^t must be made kist by kist ... , ... 234 

payment thivugh Post Office ... ... ... ... 234 

Collector’s duty when money-order is accepted , ... ,,, 235, 

appropriatioD of payment ... ... ... ... 235 

* 

hast day for paymenf — ^ 

fixed by Board of Revenue ... ... ... ... 235 

notice of date fixed should b6 published ... ^ ... ... 235 
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34*0 K. 

• • 

m 


235 


23(J 

236 

237 
237* 

17, 237 
237 


237 

23/ 


237 

237 


Revenue— conM, 

• • 

ftiteration of date ... ... * ... * ... .* 

rul(f framed by Hoard *of Revenue ftlfra for want of due pub- 

• ^ 

1‘cation ... ... ^ .... 

* ^ 

Olher ikmamh — * 

• • 

previous notification noceHsary ... ' ^ ... a. 

meaning of current year • ... • ... ... .• 

sale for arrears subsequently* due not bad 
object of Motilication 

non-ifisue of notification is irregularity ... * 

estates under attacliiuent entitled to special iiuti^cation 
estiffies for which common manager has been appointed 
atniohuicnt made before date fixed for sale ... 

• 

Proleciion from sale — 

payment after^atest day does not bar sale ... 
demands other than revenue t^rJered bolpre sale must bo accepteil 

Protection from sale^-^ ^ 

• • * 

«• (i) deposit — • ^ ^ 

• 

(a) hj pro^^'ietor---^ 

of rr>|)uey or GT)vei^»jrnent securities * ... ... 

claim to a|)attJOiont> o!* reniissioi# of revenue does not bar sale 
money standkig in defaidtx*r’s name makes sale invalid 

(/;) bi^ other persons^ ^ 

before sunset of Jiutest day 

rights of sucli persons ... * 

suit against Governuient fur payment under protest 
* cosbarer niakuig payment acquires no^ charge 
. riglits of a cosliarer mortgagee ... * 

cosbarer may claijii contribution ... • ^ 

Court's duty to ai>portiDn HabiUties 
liabilities how determined 
alteration of decree A^jpelhito Court * 
payment by cosbarer Igiving separate account 
payment by mortgagee . ••• 

^ payment by person in possession i^ider decree subsequently reversed 
suit for contribution not cognisable by Smull Cause Court 

(il) Aiiaclunent — ^ * . * 

estates under charge of Court of Wards exempt from sale U, 240 

effect of prohiblitory order under Cess Act «.« 240 


287 

238 

23H 


238 

238 

238 

23B 

238 
238 ^ 
231) 

239 
239 
239 
239 
239 
239 
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Reyeiiiie—contd. Pagk. 

^ Seltled Ef^tatea ,,, 240 

(ut) order ot* Collector or Coinmisaioner for exemption ... 240 

order must be express ... ... ... 240 

it must be alisoliile exemptieu ... ... ... 240 

sale after acceptance of money l>ut without order of exemption Void 240 

N oil lion of sale^ 

motle of publication ... ... ... 240 

, object of notification ... ... ... 241 

notification need not contain namea of all recorded proprietors ... 241 

entry of name of wrong proprietor ... ... -241 

names of all mouaas iiOed not be specified ... /.'■ 241 

share need not be specified ... ••• ... 241 

where share couhl not he ascertained ... ... ... 241 

date of sale must be clear 30 days from notification ... ... 241 

defect in notification does not render sale a nullity ... ... 241 

Prochi matlon — 

where to be affixed ... ... ... ... ... 242 

(ybject is to give notice to tenants and purchaser c... ... 

Sah of seporaie share — 

wlien imnde ,, ... ... .. , ... 242 

>• « # • . 

nc-re application for separation not sufficient ^ ... 212 

where cosliarers do not within 10 days purchase for arrear. wlude 

estate shall he sold ... ... ... 243 

declaration for sale of whole estate need not be notified ... 242 

ten days run from notice ... ... ... ... 243 

w'heij more than one sharer deposited virrears separately ... 243 

AiljoHrnment of sale — 

saloFfsliall ordinarily be held at saftar station ... ... 243 

sale adjourned to next day ... ... ... ... 243 

defect in notifitjLaiion noi, cured by adjournment ... 243 

any person guilty of contempt may be p'lnished ... ... 243 

Mode of sale — ♦ 

estate bearing lowest number put up first ... ... ... 243 

sales conducted wdth fairness and impartiality ... ... 243 

purchaser shall immediately pay 25 p. c. of bid ... ... 2^3 

default to make good a bid is contempt ... ... ... 244 

if there be no bid Collector may purchase for one rupee ... 244 

if higliest bid insufficient OoHectev may purchase ... ... 244 

Collector should not comp^^te with otlnir bidders ... ... 244 

full amount of purchase-money paid on the 30th day from sale ... 244 
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Revenue — con U1 . 


n?«ale on default ' 

delieieMC^' realised from defaulting bfdder • 

Collector need not relilize difference .s-uo motn 

payment of revenue before sunset of third Jay after default 

• • • , 

Anyinlnient of sale — • 

by ConimisBioiier on appeal and payment of corifpeiis ttion 
Oornmissioner^i order final ... ... • ... 

civil suit not barred on groimd of iiiaterial irregtilaijty 
suit for recovery of compensation niaintaniable 
by Local (lovernment ... • 

» alniiilment of sale publicly notified * 

Cf^irmation of sale — § 

at noon of fiOth day from sale ... ... 

or, from dismissal of appciiiC ,,, ... 

* 

CeHijiiUite of J<iile — * 

certiiicato of sale is evi<lei>ce of title ... 

Iiotiticalion of transf(u* by CJoIIcctor ’ 

certificate curis irregnlai ities ... ... > ... 

- cci'titicatft before 60th day d(M}s in^t cure defects 

objecti<)n as to service of notice connot \yti wiised ^ ... 

l»nt C|)urt may ar^certain wluitlier party had kriruvledge of iiotic 

oerliticat^i does not core delect in notice itself ,,, 

i m . * * » 

5?. //., wliero notic® not Kserved 30 days before sale 
or, where no order p isse<l for scivice of notice^ 
or, where it was servi'd in a wrong [»lace * 

Certified parcJiaser — 

suit against iiertilied piirclviser barred ... ... 

piawision construed atri(;tly ... ...« 

person claiming through certifietl purchaser not piotecleil 
hnil for s*pecilic performance of agreement to (jonvoy maintaina 
third party iriay enforce claiin^against true owner 
members of Joint Kindu family may enfo»vce their claim aji 
managing ineml>er * ... ... • 

suit by true owner in possession lor deeJaraLion oi his title j 
taiuable 

or, where cerlifie^l purchaser iudm cd another to purchase froiij 
purchaser ... ... ••• 

Delh) rif of posses-dof * — * 

by collector 

purchaser iiiay sue lor actiial possessioti wiihiu 12 ^’cars 

estate vests in [)urolKi.ser from (*ilc of default . 

but the ow nership remains with defauitgr till sale ... 


. 244 

244 
. 241 

.. 245 ^ 

25. 245 
.. 245 
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, arifears of rent are after default n:.t rccov'ered by distraint 

pnrcliaser answerable for revenue due after latest day ... ... 247 

Suit to a sale — . 

* I 

(/) irregidanty — 

ground for setting aside sale ... ... ... 248 

plaintiff may proceed in civil or revenue Conn ... ... 248 

right to set asidosale not contined to proprietors ... ... 211 

^ Secretary of State not a necessary p^arty ... ... ... 248 

advaloreni Conrt-foe should be paid ... ... ... 248 

onus is upon plaintiff to tjhow that statute has been complied with 249 
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or inferred ... ... ... ... ... 249 

injury not presumed from irregularity ... ... ... 249 

misstatement of revenue docs not necessarily cause any injury ... 249 

(ft) suit must be brought with on o year ... ... ... 2 49 

person under disal4lity does not get extension of time » ... 249 

(c) appeal to Commissioner essential ... ... 249 

Civil Court can not entertam suit without appeal ... ... 249 

'tipp^al preferred after time is not such appeal ... ... 250 
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ordinarily fraud is no ground for setting aside sale ... ... 250 

decree setting aside sale of entire estate not atfirmod as to share and 

reversed as to rest ... ... ... ... 250 

(it) illegality — 

sale is under B. L. R. S, Act though contrary to its provision ... 250 

Act applies to sale where there was no arroar ... ... 250 

suit to set aside sale when there was no arrear lies v’itboiii 

appeal to Gorninisaioner ... ... ... ... 251 

luffed of settmg aside a sale— ^ 

conditions of restoring possession to decree-holder ... ... 251 

refund of purchase-money made in execution ... ... 251 
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refund of ^purchase-money by Gevernment ... ... 251 
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he is not privy in estate to him . ... ... ... 252 
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but -his special rights as a reveniie^ale purchatjpr must* form tlio* • 

separate^siiit 252 

dap trine of Zis 2>e«c/<?ws not applicable ... 242 

purchaser does not Require any peculiar rights. • * ••• 252 

i. Entire estate — • ♦ 

purchaser acquik^s estate free from incumbrances 252 

definitions of “estate” an(?‘‘ tenure’^ , *** ,,, 252 

land being joint with that oi another estate , 252 

partition by Collector merely apporth 7 ns revenue *,* ... ^5^? 

payin-sut of revenue by one of several proprietors' ••• ... 25^2 

new .allotment of jama made by order of the Qvjvernor-Gcnerfil ... 253 

pu chaser entitled to all lands Ut time of settlement ... . 
onus of proving any particular land included in the settlement 253 

purchaser entitled to accretion^ ... ... ,,, 253 

hut not to chowkidari land ... ... 253 

Sunderbuns is a permanently settled district ••• ... 253 
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Encumbrances — ^ ^ 

eiiihankjnentfl irr^^not encumbrances •»* ... ... 253 

nor, is sale in execution of mortj^ago-decree not' ^onfinnbd ,,, 25*3 

what purchaser can not avoid ... ... 253 

period of limitation to suit to a void encumbrances ••• ... 254 

riglit'^to avoid exercike|jl by all purchasers jointly ... ... 254 

different sd its 'against different cosharers of under-tcniircs ... 254 

right to avoid can be tranilerred ... * ... ... 254 

meaning of w^ohis'** to avoid ” ... ... ^ 254 

incumbrances not ipso facto avoided ... ,,, ... 254 

option exercised Ky institution of Suit ... , ... ... 254 

under-tenure annulled on institution of suit ... ... 255 

, receipt cf rent by purchaser ... ^ ... ... ... 265 

purchase by^Coliector makes no difference ... 255 

Government waiving right to Avoid ... * ... ... 255> 

tenure must be avdided in toto • ... ... 255 

partial ejectment and joint possession can be made ... •*. 255 

purchaser entitled to^nesne profits .» ... ... ... 265 
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trespasser ••• ••• ••• ••• ••• 255 
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Protection-" 
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taluk existing from before Permanent Settlement protected ... 255 

an entry in special register is protection ... ... ••• 255 

- right of iiioitgagee decree holder to sell a protected interest ... 255 
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a 
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separate account opened in contravenyoii of Ss. 10 and 11 

• f 

pin chaser subject to eiKMunhrances ^ ... ... 

mistake by Collector does not ah\-ct proprietor » ... 
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rights of transferee of share before default pjss * ... 

defaill made i)e tween date of tale and its conUrmaliou 
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Roman Law- 

execution regulj^gl pru 

debtor .seized as skjive ... ... ••• • 

declared baukiupt ... ••• 
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— necessary for inviting chtiins to property , . ... ... 16, 49 
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f. 

Notke — 


i. of acqimltkmfor pMk imrpofx s^ 

entryVithout notifie or awiuti ift trespass ... 17,47, 60 
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^ ii, of arrear of remmie — 

‘want of notice renHers sale void ... 17, 237 


iii. of arrear of pnfm re7i(^i 

service essentiaf ... ... ... 18, 287 — 8 

iv. rf certificate — 
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V. of execiitmi — 
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Saleable interest— 
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jud^ment-debtor having no saleable interest ... * 27, 178 

Sale-procefeds— 

purchaser not homid to look to application of — ... 40, 232 
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nor, in enforcement of equitable right 
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generally by public auction ... 


• 4 • 

ll, 151 
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